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TOPICAL INDEX TO SUBJECT MATTER 


ABORTION 
U.S. Court Hands Down Mixed Ruling On Abortion 
Law; Holds Invalid Part of Statute sens Abor- 
tions Of Unquickened Embryo 


ACCIDENTAL DEATH 


In deciding whether the “accidental means” provision 
of insurance contracts is applicable, the issue for 
the fact-finder to determine is whether the average 
policyholder would consider that there was some- 
thing about the preceding acts and events, in the 
light of the unexpected injurious result and at the 
same time having in mind the limiting language 
of the insuring clause, which would lead him rea- 
sonably to call the means “accidental”, even 
though, strictly speaking, nothing unexpected or 
unforseen occurred in the course of the acini 
events. Perrine v. Prudential Sup. Ct. 

Plaintiff showed enough to withstand motion for 
involuntary dismissal on question of accidental 
death where traumatic incident of heavy equip- 
ment applied to decedent’s abdomen was cause of 
death. Perrine v. Prudential. Sup. Ct. 

Insurance company was responsible for payment 
under the terms of its accidental death benefits 
policy where insured’s death was not foreseeable 
since it was doubtful the police were legally justi- 
fied in shooting insured to death. Furr v. Metro- 
politan Life Ins. Co. Law Div. Fe aieh ee 


ACTION IN LIEU OF PREROGATIVE WRIT 


Action in lieu of prerogative writ lies to review 
allegedly arbitrary refusal of municipal authori- 
ties to recommend that employee who had resigned 
be placed on Civil Service reinstatement list. 
Drake v. Rahway, et al. App. Div. 

Mandamus will not issue against the Governor of 
New Jersey to compel the exercise of his power to 
appoint judges. Passaic County Bar Assoc. v. 
Hughes. Chan. Div. 

The successful applicant for a variance is an indis- 
pensable party in an action to set aside the grant 
bi the variance. Stokes v. Twp. of Lawrence. App. 

iv. 

An objector, even though having actual knowledge 
of the grant of a variance, is justified in relying on 
the provision of R.R. 4:88-15(b) (3), now R. 4:69-6 
(b) (3) for publication of the municipal decision 
and in waiting a reasonable time for publication 
before bringing his action. Stokes v. oe of Law- 
rence. App. Div. sia ry nee 


ADDITUR 


Additur could not be entered as judgment against an 
uninsured motorist who consented to additur over 
the objection of the Fund. Jamar, et al v. Hodges. 
App. Div. Pa exons oat 


ADMINISTRATION 
In granting Letters of Administration next of kin of 
more remote degree of affinity who have personally 
applied for the Letters have preference over a 
stranger nominated by closer next of kin. In re 
Mellett. Hudson Co. Ct ; ater ie 


ADMINISTRATIVE LAW 

Pursuant to N.J.S.A. 2A:158-15 the Prosecutor has 
authority to appoint assistant prosecutors without 
approval of Freeho!ders, once the position has 
been created with their approval, and that author- 
ity includes the power to move an assistant from 
one position to another upon the Prosecutor’s sole 
decision, notwithstanding the differences in salary. 
Bezich et als v. Board of Freeholders of Camden 
County. Sup. Ct. 

Under N.J.S.A. 2A:158-7, the Assignment Judge for 
the County has final and conclusive authority, 
subject to appellate review, to approve expendi- 
tures requested by the prosecutor in excess of 
amounts appropriated by the board of freeholders, 
and such overriding authority includes power to 
approve the employment of assistant prosecutors, 
county detectives and county investigators. In re 
Bigley. Sup. Ct. 

Proper course of action is an administrative hearing 
upon the subject, of a rate increase, followed by 
findings by the Commissioner and a judicial review 
thereof, if sought. In the Matter of the Application 
of the Insurance Rating Board. Sup. Ct... 

Where administrative appeal of compensation awards 
by federal agencies was not taken, the administra- 
tive remedies were not exhausted and the awards 
cannot be disturbed by the judiciary. Samuel v. 
McDaniel. App. Div. + 

P.E.R.C. Rules It Has Jurisdiction In Teacher Case .. 

Statutes conferring broad administrative powers on 
Commissioner of Banking and Insurance contain 
the implied power to grant an interim rate in- 
crease pending completion of hearing as to the 
adequacy or inadequacy of either existing or pro- 
posed rates. N.J. State AFL-CIO, et al v. Bryant, 
et al. Sup. Ct. 

The record before the State’s Public Health Council 
did not permit the conclusion that adjoining town- 
ships which were prohibited by an ordinance from 
using a land fill in Franklin would suffer an im- 
mediate threat to health, and the matter was re- 
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manded to the Council for taking of further testi- 
mony as to issues, such as the availability of alter- 
native facilities. Public Health Council v. Franklin 
Township Bd. of Health. App. Div. 
Under N.J.S.A. 26:1A-12, the State Council has au- 
thority to annul a local Board of Health ordinance 
only where it affects public health beyond the 
Board’s territorial jurisdiction. Public Health 
Council v. Franklin Township Bd. of Health. App. 
1 eae aan el NC 
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131 


Where a motorist declined an administrative hearing 


under N.J.S.A. 39:6-25 because she thought the 
Division of Motor Vehicles would not permit her 
to show that no judgment was likely to be entered 
against her as a result of the accident, fairness re- 
quired that the case be remanded so that she 
should have a second opportunity for a hearing 
since it is likely that she would not be liable as 
the driver of one of the middle cars in a chain 
collision. William v. Sills, et al. Sup. Ct. 


Where local A.B.C. Board’s decision was reasonable 


exercise of discretion supported by record evidence 
it was error for State Director of A.B.C. to reverse 
that decision although Director’s decision was also 
supported by substantial record evidence. Lyons 
Farms Tavern v. Newark A.B.C. Board, et al. 
Sup. Ct. . 185 
Service of public interest in » Heeniine and teainaten- 
ring licenses and in controlling liquor business re- 
quires sympathetic attitude toward sentiments of 
substantial numbers of persons in the locality. 
Lyons Farms Tavern v. Newark A.B.C. Board, 
et al. Sup. Ct. ? 


Local A.B.C. Board’s refusal to ‘permit enlargement 
of Newark tavern held proper in light of circum- 
stances though no crime could be directly traced 
to licensee’s patrons and tavern had good operat- 
ing record. Lyons Farms Tavern v. Newark A.B.C. 
Board, et al. Sup. Ct. 

Under N.J.S.A. 45:9-16 there is no merger ‘of ‘the 
functions of investigator, prosecutor and judge in 
the State Board of Medical Examiners, but even 
if there were, it is not a ee of due process. 

In Re: George Blum. App. D 

Where Legislature vests ison Board of Health with 
power to regulate garbage collection the Board 
has incidental power to control rates charged by 
private scavengers. Board of Health v. Pinto. 
App. Div. 

Participation by an attorney member of Public Em- 
ployment Relations Commission in the unanimous 
decision of Commission in a case being handled by 
his own law firm rendered such decision invalid. 
Bd. of Ed. of West Orange v. International Union 
of Operating Engineers. App. Div. 

So long as a member remains on the Public Em- 
ployment Relations Commission, no member of his 
law firm may represent a client before that body. 
Bd. of Ed. of West Orange v. International Union of 
Operating Engineers. App. Div. 

Burden of proof in revocation hearing to revoke 
license for failure to take drunkometer test is 
mere proponderance of evidence, not proof beyond 
reasonable doubt. State v. Pandoli. App. Div. .. 226 

In determining whether the standards set forth by 
the Department of Health are valid the test to be 
applied is whether such acts are reasonably related 
to the end sought to be achieved, and whether that 
end was in the power of the Legislature to achieve. 
Newark v. Dept. of Health. App. Div. 
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In reviewing administrative determinations the na- 


ture of the judicial inquiry is whether the findings 
made could reasonably have been reached on suf- 
ficient credible evidence present in the record con- 
sidering the proofs as a whole with due regard to 
the opportunity of the one who heard the witnesses 
to judge their credibility and in the case of 
agency review with due regard also to the Agency’s 
expertise where such expertise is a pertinent fac- 
tor. Board of Ed. of Elizabeth v. City Council of 
Elizabeth. Sp. Ct. 

The Sixth Amendment right to a speedy trial applies 
only to criminal prosecutions and not to adminis- 
trative proceedings such as drivers’ license sus- 
pensions. State v. Emberton. App. Div. 

Where member of Board of Higher Education is 
furnished all transcripts and exhibits, he is elig- 
ible to participate in the ultimate determination 
by the Board even though he does not attend any 
hearings. In Re Shelton College. App. Div. 

Under N.J.S.A. 48:4-10, the Board of Public Utility 
Commissioners may approve limousine service 
between federal enclaves or between Newark Air- 
port and federal enclaves without the consent of 
Newark or of the municipalities in which the en- 
claves are located. Salem Transportation Co. of 
N.J., Inc. v. D & M Taxi Co., Inc. Sup. Ct. .. $50 

The question of necessity of P.U.C. approval ‘of 
services exclusively to and from federal enclaves 
remanded for further consideration. Salem Trans- 
portation Co. of N.J., Inc. v. D & M Taxi Co., Inc. 
Sup. Ct. 

Although the plaintiffs failed to meet the require- 
ments of N.J.S.A. 32:1-163, et seq., of a verified 
notice of claim 60 days before institution of suit 
against the Port Authority, the trial court erred in 
dismissing the claim, since the correspondence 
showed that the P.A. had received all the infor- 
mation required in ample time to permit it to pre- 
pare its case or settle, so that there was substantial © 
compliance. Zamel v. Port of New York Author- 
ity. Sup. Ct. 

Action for injunction against racial discrimination in 
rental or apartment, and damages, lies in absence 
of resort to administrative remedy. ony v. Ser- 
ruto Bldrs. Inc. et al. Chan. Div. . . 
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In absence of some legislative restrictions, adminis- 
trative agencies have the inherent power to reopen 
or modify and to rehear orders that have been en- 
tered assuming applications seeking the exercise 
of this power are made with reasonable diligence. 
Burlington County v. Dorothy Cooper, et al. 
Sup. Ct... 

Civil Service Commission has authority to grant a 
hearing to a temporary employee seeking perm- 
anent status where the employer arbitrarily and 
illegally withholds permanent employee status. 
Burlington County v. Dorothy Cooper, et al. 
Sup. Ct. 

Denial of permanent status to a Civil Service em- 
ployee solely because she had engaged in her con- 
stitutional or statutory right to join or persuade 
other employees to join a union is arbitrary and 
illegal conduct by the employer. Burlington ae 
v. Dorothy Cooper, et al. Sup. Ct. 

The Public Er ployment Relations Comeniesion ‘hes 
no authority to hear and decide or issue affirma- 
tive remedial orders in labor dispute cases arising 
out of improper discharge of an employee for join- 
ing or assisting a union. Burlington etek a Vv. 
Dorothy Cooper, et al. Sup. Ct. : 

Class action challenging re-evaluation will not lie 
where administrative remedies have not been ex- 
hausted. Pleasantville Taxpayers, et al v. City of 
Pleasantville. Sup. Ct. 

Compensation or Maritime Law by Nathan Beker F 

N.J.S.A. 17:37A-7(d) requires only consultation be- 
tween the Commissioner of Insurance and the di- 
rectors of the insurance association in review of a 
plan of operation and no hearing was mandated by 
the Administrative Procedure Act due to the ab- 
sence of a factual issue. New Jersey Insurance Un- 
derwriting Ass’n v. Clifford. App. Div 

The Commissioner of Insurance had authority ondee 
N.J.S.A. 17:37A-1 to require property insurers to 
furnish vandalism and malicious mischief cover- 
age where such coverage is not dependent upon 
the coexistence of a federal insurance program. 
New Jersey Insurance Underwriting Ass’n v. Clif- 
ford. App. Div. 

Agency’s determination to a discontinuance of 
railroad passenger service under N.J.S.A. 27:1A-24 
was supported by credible evidence present in the 
whole record. United Transportation Union vs. 
State of New Jersey. App. Div. . edes carers 


ADMIRALTY LAW 

An employee injured aboard his employer’s vessel 
in navigable waters may sue his employer for 
damages under the Jones Act or general maritime 
law notwithstanding the fact that the employee 
had obtained a compensation award prior to hear- 
ing on his suit; the employer can offset amounts 
paid under the compensation award against any 
recovery under federal law. Toland v. Atlantic 
Gahagan Joint Venture Dredge #1. App. Div. 


ADOPTION 

Since the only psychiatric examination before the 
trial court which awarded custody of the child to 
the Bureau of Children’s Services and terminated 
the parental rights was 14% months old at time of 
decision, the Appellate Division remanded the 
case for further hearings as to the current condi- 
tion of both parents and the likelihood that the 
child would be in physical danger if he remained 
with them. In the Matter of B.C.H. App. Div. 

The fact that the adjournments of the guardianship 
hearing amounted to 120 days, rather than 90 days 
permitted by N.J.S.A. 30:4C-19 did not deprive the 
Bureau of Children’s Services of power to proceed 
or the Court of jurisdiction to terminate parental 
rights since the limitation is directory rather than 
mandatory. In the Matter of B.C.H. App. Div. 

Adoption of 11-month old child denied where the 
prospective parents did not believe in a Supreme 
Being since the child’s right to form her own 
belief or non-belief in a Supreme Being would be 
infringed. In the Matter of the Adoption of “E”. 
Essex Co. Ct., Probate Div. 


AERONAUTICAL LAW 
Passenger Wins Partial Refund For Flight Delay 


AGENCY 
Significant Changes In Two Decades Of Doctor- 
Patient-Hospital Relations, by Fred Freeman 
Temporary exchange of cars by men in a social rela- 
tionship did not create an agency relationship. 
Harvey v. Craw and Walker and Dow. App. Div. 


AIRCRAFT 
Holder of prior federally recorded lien on aircraft 
does not have priority over aircraft mechanic’s 
lien created by New Jersey Statute. Southern Jer- 
sey v. National. App. Div. 4 


AIRSPACE 
Held, on facts, the determination of blight as to the 
airspace above the Penn Central railroad tracks in 
Jersey City’s Journal Square was supported by 
substan ial evidence. Jersey City Chapter of the 
Property Owner’s Protective Association v. Jersey 
City. Sup. Ct. 

The definition of “land” in the Blighted ‘Area ‘Act 
(N.J.S.A. 40:55-21.1) is broad enough, in view of 
the legislative intent, to encompass airspace over 
railroads, highways, etc., despite the absence of a 
specific reference to airspace in the statute. Jer- 
sey City Chapter of the Property Owner’s Protec- 
tive Association v. Jersey City. Sup. Ct. 
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ALCOHOLIC BEVERAGE CONTROL 

Where local A.B.C. Board’s decision was reasonable 
exercise of discretion supported by record evi- 
dence it was error for State Director of A.B.C. to 
reverse that decision although Director’s decision 
was also supported by substantial record evidence. 
Lyons Farms Tavern v. Newark A.B.C. Board, 
et al. Sup. Ct. ‘ 

Service of public interest in ‘licensing and transfer- 
ring licenses and in controlling liquor business 
requires sympathetic attitude toward sentiments 
of substantial numbers of persons in the locality. 
Lyons Farms Tavern v. Newark A.B.C. Board, 
et al. Sup. Ct. 

Local A.B.C. Board’s refusal to permit enlargement 
of Newark tavern held proper in light of circum- 
stances though no crime could be directly traced 
to licensee’s patrons and tavern had good operat- 
ing record. Lyons Farms Tavern v. Newark A.B.C. 
Board, et al. Sup. Ct. 

Ordinance prohibiting lewd, licentious or lascivious 
entertainment in A.B.C. licensed premises is valid. 
Paterson etc. v. Hawthorne. App. Div. 5 i 

Ordinance prohibiting “topless” and “bottomless” 
entertainers and waitresses in A.B.C. licensed 
premises is valid. Paterson etc. v. Hawthorne. 

. App. Div. 

Ordinance prohibiting entertainers under the age ‘of 
twenty-one years from working in A.B.C. licensed 
premises held invalid. Paterson etc. v. Hawthorne. 
App. Div. 

Ordinance prohibiting any female entertainer from 
engaging in performances of any kind in which 
body movement constitutes integral part of per- 
formance heid invalid. Paterson etc. v. Hawthorne. 
App. Div. SF ET a 


ALCOHOLIC BEVERAGES 
Legislation prohibiting a liquor manufacturer from 
having any interest in a wholesaler is not uncon- 
stitutional as a denial of due process since it bears 
a reasonabie relationship to the legislative policy 
of promoting temperance by fostering the stability 
of the market and limiting aggressive marketing 
techniques. Affiliated v. Sills et al. Sup Ct. 
The grandfather clause creating an exception for 
manufacturers which had filed price lists prior to 
the Act is invalid as a denial of equal protection 
because the distinction it makes is not rationally 
related to a valid legislative purpose, but the 
clause is severable. Affiliated v. Sills et al. Sup. Ct. 


ALIMONY 
Where a divorced husband’s obligation to pay ali- 
mony has been eliminated because of the remar- 
riage of his former wife, the subsequent annul- 
ment of her second marriage for fraud does not 
revive her right to alimony. Sharpe v. Sharpe. 
Chan. Div. 
The annulment of the wife’s voidable remarriage 
revives the alimony provision of her divorce just 
as does annulment of a remarriage which was void. 
Flaxman v. Flaxman. Chan. Div. ape sree 


ANNULMENT 
Where a divorced husband’s obligation to pay ali- 
mony has been eliminated because of the remar- 
riage of his former wife, the subsequent annulment 
of her second marriage for fraud does not revive 


her right to alimony. Sharpe v. Sharpe. Chan. Div. 
ANTITRUST 

Baseball Player Sues Major Leagues Under Anti- 

SN ne ee ae en Secu SiC Wine ie > ROE 


ANTITRUST ACTIONS 
Use against organized crime in New Jersey ....... 


APPEAL 
The County Court’s conclusion that a compensation 
claimant had failed to meet his burden of proving 
that several heart attacks were caused by an in- 
itial attack which was work connected was not 
error since reasonably supportable by the facts in 
the whole record. Kaplowitz v. K & R Appliances, 
Inc. App. Div. 
Where the Compensation Judge did not state the 
specific reasons why he concluded that the later 
attacks were the result of the first, and the record 
contained medical testimony to the contrary, as 
well as damaging admissions in the claimant’s 
medical testimony, the County Court did not err 
in reversing the Compensation Judge’s decision in 
spite of his expertise and opportunity to appraise 
credibility. Kaplowitz v K & R Appliances, Inc. 
App Div. 
The final order on the Public Seabees Rela- 
tions Act is the order certifying the results of an 
election; orders certifying units and directing elec- 
tions are interlocutory and reviewable only on 
leave to appeal. Gloucester v. P.E.R.C. et al. 
Sup. Ct. Da ae eA Te PENS ailliads GRAS mi, 6a 
The absence of mumlatned cont penend at hearing de 
novo on appeal does not deprive the County Court 
of jurisdiction. State v. Emmett. App. Div. 
County Court judge exceeded his judicial power in 
reversing conviction on appeal from municipal 
court because of absence of municipal court record 
where neither the State nor the defendant was to 
blame for municipal court clerk’s failure to for- 
ward the record to the county clerk. State v. 
Emmett. App. Div. .. 

On appeal the appellate division is ‘required to deter- 
mine whether the findings made below could rea- 
sonably have been reached on sufficient credible 
evidence present in the record, considering the 
proofs as a whole and with due regard to the op- 
portunity of the one who heard the witnesses to 
judge of their credibility. Hulse v. Madison. App. 
Div. ; 

In reviewing administrative determinations ‘the na- 
ture of the judicial inquiry is whether the findings 
made could reasonably have been reached on suf- 
ficient credible evidence present in the record 
considering the proofs as a whole with due regard 
to the opportunity of the one who heard the wit- 
nesses to judge of their credibility and in the case 
of agency review with due regard also to the 
Agency’s expertise where such expertise is a per- 
tinent factor. Board of Ed. of Elizabeth v. end 
Council of Elizabeth. Sup. Ct. 
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County Court: “Order” regarding salary and reim- 
bursement of car expenses of probation officers 
although in the form of an order is an administra- 
tive directive and not a final judgment or order 
from which appeal would lie to the Appellate 
Division. In the Matter of the Mercer County 
Probation Department. App. Div. 

A plaintiff who accepts remittitur may not appeal, but 
where defendant has appealed, plaintiff may cross- 
appeal to seek reinstatement of the jury’s verdict. 
Mulkerin v. Somerset Tire Service, Inc. App. Div. 

Held, on facts, trial court erred in ordering remitti- 
tur. Mulkerin v. Somerset Tire Service, Inc. 
App. Div. ra 

Bail pending appeal from conviction “of gambling 
may be revoked where defendant is subsequently 
indicted for another gambiing offense and court 
determines after hearing that jury could reason- 
ably find defendant guilty of the new charge. 
State v. Maccioli, et al. Law Div. . 

Denial of a motion by defendant directed at the 
complaint for failure to make adequate factual 
allegations, or of a motion at the conclusion of a 
trial for failure to supply proof that the amount 
of rent alleged in the complaint is in default, 
both going to the question of jurisdiction, are each 
appealable. Marini v. Ireland. Sup. Ct. . 

Plaintiff’s request for an order for leave to appeal 
made at the same time it filed its “cross appeal” 
within 30-days after the expiration of the 45-day 
period should have been granted where the de- 
fendant was not prejudiced by the delay. Term- 
inal Warehouse of New Jersey, Inc. v. Phoenix 
Insurance Company. Sup. Ct. 


APPORTIONMENT 

Legislative Apportionment And The Proscrustean 
Bed. An Essay on Gerrymandering, by John M. 
Strichek 

Subject to qualifications, such as that the propriety 
of multi-member districts is yet to be decided, the 
Legislative Apportionment Plan is valid on its 
face although it authorizes a maximum diversity 
between the largest and smallest state assembly 
districts in the ratio of 1.5 to 1. Jackman v. Bodine, 
et al. Sup. Ct. ; a 


ARREST 
Where police make valid temporary stop of motor 
vehicle to check license and registration, undue 
extension of the detention under the facts without 
reasonable cause creates an invalid arrest. Evi- 
dence seized must be suppressed. State v. Braxton. 
App. Div. 
An arrest without a “warrant for driving under ‘the 
influence was nct invalid even though officers did 
not see defendant driving where the defendant 
admitted to them that he was the driver and that 
he had been drinking. State v. Macuk. Sup. Ct. 
When a police officer uses unnecessary force in mak- 
ing an arrest, the person arrested is justified in 
using reasonable force to protect himself, and if 
the officer is injured, no criminal offense has been 
committed. State v. Washington et al. Sup. Ct. ... 
A citizen must submit peaceably to arrest whether 
or not lawful, but if the officer uses excessive force, 
the citizen may use force reasonably necessary to 
protect himself unless he knows that the officer 
would stop using excessive force if he would sub- 
mit to the arrest. State v. Mulvihill. Sup. Ct. 


ARTISAN’S LIENS 
Holder of prior federally recorded lien on aircraft 
does not have priority over aircraft mechanic’s 
lien created by New Jersey statute. Southern 
Jersey v. National. App. Div. 


ASSAULT 
Although conviction for assault and battery was 
improper where the defendant intervened under a 
reasonable, if mistaken, belief that police officer 
was assaulting his niece, the defendant’s later 
actions in threatening to shoot the policeman 
were not defensive and his conviction for threat- 
ening the life of a police officer was proper. State 

v. Montague. Sup. Ct. 


ASSEMBLY 

N.J.S.A. 2A:170-28 applies generally to any assembly 
and the measure of quiet and good order is to be 
tailored to the peculiar circumstances of the 
meeting. State v. Morgulis. App. Div. 

Defendant’s conviction under N.J.S.A. 2A:170- 28 was 
affirmed when evidence showed his conduct was 
disruptive to other spectators attempting to view 
basketball game. State v. Morgulis. App. Div. ..... 


ASSESSMENT FOR IMPROVEMENTS 

The fact that a landowner has no present, immediate 
use for an improvement is immaterial, so long as 
the use of the improvement is accessible and 
available to the land sought to be assessed for any 
use to which the property may legitimately be put. 
Ridgewood Country Club v. Boro. of Paramus. 
ey ee ee eres Be a 

waar N.J.S. A. 40:56-27, the ‘net increase and not the 
gross increase in value should be the basis of an 
assessment. Ridgewood Country Club v. Boro of 
Paramus. Sup. Ct. 


ASSESSMENTS 
Since it was admitted that the 1957 assessment values 
did not represent true or common value, it was 
error to use them as the basis of an assessment fcr 
the cost of local improvements. McQueen v. Town 

of West New York. Sup. Ct. 

Installation of meters did not show that the ‘munici- 
Ppality had abused its discretion in treating several 
parking lots as local rather than general improve- 
ments, particularly where the lots had been built 
at the request of local businessmen whose nearby 
property increased in value. McQueen v. Town of 
West New York. Sup. Ct 


ASSIGNMENTS 
Defenses available against the assignor are available 
against the assignee. Toker v. Perl. App. Div. 


ATTACHMENT 
Ruling Limits Jurisdiction By Attachment Of Insur- 


ance Policy 


ATTORNEY AND CLIENT 
Attorney held personally liable to shorthand reporter 
for expense of depositions but with claim over 
against client for reimbursement. a Walsh 
and Co. v. Trugman. Essex Co. Dist. Ct 
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The use in negligence cases of a form of retainer 
which contains a power of attorney to endorse the 
client’s name on the settlement check, deposit it, 
and make the appropriate disbursements after it 
has cleared is unqualifiedly Sapperes. In Re 
J.S.C. Sup. Ct. .... 


ATTORNEYS 

Notice to the Bar re: Incorporation of UNE ini 
names, insurance 

Participation by an attorney member of Public 
Employment Relations Commission in the unani- 
mous decision of Commission in a case being 
handied by his own law firm rendered such de- 
cision invalid. Bd. of Ed. of West Orange v. Inter- 
national Union of Operating Engineers. App. Div. 

So long as a member remains on the Public Employ- 
ment Relations Commission, no member of his 
law firm may represent a client before that body. 
Bd. of Ed. of West Orange v. International Union 
of Operating Engineers. App. Div. 

Regulations Governing Conduct of Attorneys Sus- 
pended, Disbarred or Resigned 

An attorney may not agree with an illegal syndicate 
to represent its members or employees with re- 
spect to further violations of the law. In re Nor- 
man J. Abrams. Sup. Ct. : 

It is improper for an attorney to accept a ‘syndicate’s 
promise to pay his bill for representing its em- 
ployees charged with past crimes because of the 
inherent conflict of interest between such defend- 
ants and their superiors in the syndicate. In re 
Norman J. Abrams. Sup. Ct. 

Where attorney’s appeal of a client’s conviction was 
dismissed for lack of prosecution and the attorney 
obtained an order continuing the client on bail 
with the recital that the Supreme Court had been 
petitioned to reinstate the appeal, when no such 
petition had been filed, his conduct was unethical 
and deserving of a sharp reprimand. In the Matter 
of R.W.L. Sup. Ct. z 

Insureds are entitled to have deducted from the 
amount due an insurer under a subrogation clause 
the counsel fees and expenses incurred in litiga- 
tion against the tortfeasor. Klacik v. Kovacs. App. 
Div. 

Evidence of eines failure to keep trustee ac- 
counts and keep records in compliance with R.1:21-6 
is admissible to show intent to defraud on charge 
of obtaining money by false pretenses. State v. 
Zwillman. App. Div 

It is not an attorney’s responsibility to decide the 
truth or falsity of a client’s representations unless 
he has actual knowledge or unless from facts with- 
in his personal knowledge or his professional ex- 
perience he should know or reasonably suspect 
that the client’s +s ~ eee are false. State 
v. Zwillman. App. D 

Where the trial judge A prejudiced the defendant 
in the eyes of the jury by mistreating defendant’s 
counsel without any indication of impropriety on 
his “4 ag new trial is required. State v. Zwillman 


App. Di 


ATTORNEY’S FEES 
Provision in note subject to Secondary Mortgage 
Loan Act providing for a reasonable attorney’s fee 
in the event collection procedures are necessary 
does not violate the act and render the note void, 
but such provision is subject to rule of Commis- 
sioner of Banking and Insurance that only legal 
fees actually paid may be recovered. Monmouth 
County Investment Corp. v. Yuskewitch. App. Div. 


AUTOMOBILES 

Although a search is not justified as an incident to 

every traffic violation, such a search is justified 

in those instances where its purpose is to gather 

things connected or related to the traffic violation 

for which the arrest was made. State v. Cusick. 
App. Div. .. 

Where there was probable cause to justify an arrest 
for drunken driving, a search of the auto for liquor 
is reasonable. State v. Cusick. App. Div. 

A rental company which rented a car to one who 
used a stolen credit card is not liable under the 
Compulsory Motor Vehicle Insurance Act to a third 
party injured by the thief’s negligent driving since 
the thief, not having lawful possession, is not a 
bailee, within the meaning of the Act. Zuppa v. 
Hertz Corp. Essex Co. Dist. Ct. 

Where employer supplied vehicle to employee sales- 
man to keep at home and it was involved in an 
accident while being driven by his wife, the issue 
of whether that employee’s “family automobile 

policy” which contained an exclusion for non- 
owned vehicles furnished for regular use afforded 
coverage to him was a factual question and could 
not be determined by summary judgment. Butler 
v. Bonner, et al. Sup. Ct. 

Insurance policy provision requiring that coverage 
would be afforded to any person using an owned 
automobile with the permission of the named in- 
sured, but provided that his actual operation was 
within the scope of such permission is not binding 
and once an owner voluntarily hands over the keys 
to his car, the extent of permission he actually 
granted either with regard to scope of use or limi- 
tation of operation is irrelevant. Butler v. Bonner, 
et al. Sup. Ct. 


BAIL 

Bail revoked forthwith where defendant has been 

out on bail for almost five years pursuing post- 
conviction attacks. State v. Rosen. Sup. Ct. 

Bail pending appeal from conviction of gambling 
may be revoked where defendant is subsequently 
indicted for another gambling offense and court 
determines after hearing that jury could reason- 
ably find defendant guilty of the new om 
State v. Maccioli, et al. Law Div. 


BANK ACCOUNTS 
N.J.S.A. 17:19A-218 does not control inter vivos 
rights of depositors and a depositor may insist that 

a joint account remained his sole property and 
that his purpose was only to achieve a gift to the 
donee upon the depositor’s death. Bauer v. Crum- 
my. Sup. Ct. 
The depositor of a joint account, ‘if he is its sole 
owner, may dispose of the account by an explicit 
provision of his last will and testament notwith- 
standing the survivorship terms of the bank ac- 
count itself. Bauer v. Crummy. Sup. Ct. 
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BANKS 

Although under N.J.S.A. 17:1-8.8 the Commissioner 
of Banking and Insurance may dispense with the 
preparation of a report by the hearing officer 
and determine the matter upon the record pre- 
sented, he is obliged to give the objectors an oppor- 
tunity to file briefs or present oral argument prior 
to his = In re: Peoples Bank of Ridge- 
wood. App. D 

A bank may Be atin payment on its cashier’ s check 
since it is accepted for payment when issued. Na- 
tional Newark & Essex Bank v. Giordano, Essex 
Co. Ct. 

The chartering of an affiliate bank before the effec- 
tive date of the Branch Banking Act will not be 
overturned since the pendency of the appeal did 
not make the prohibitory section of the statute 
(N.J.S.A. 17:9A-3.1) applicable. County Trust Co. 
v. Bryant. App. Div. 

N.J.S.A. 17:9A-9 does not require that the incorpora- 
tors named in the affidavit shall be the only parties 
in interest, but only that the affidavit shall reveal 
whether or not they are. County Trust Co. v. 
Bryant. App. Div. . 

Home office protection under the Branch Banking 
Act, N.J.S.A. 17:9A-19(B) (3), attaches at the time 
of charter approval by the Commissioner of Bank- 
ing and Insurance and although the corporate 
existence is defeasible, no interim consideration 
should be given to a branch bank application 
which would circumvent the previous charter ap- 
proval. In the Matter of the Summit and Eliza- 
beth Trust Co. App. Div. Rieti nai iy 


BAR ASSOCIATIONS 
State Bar Calls for Action On Judicial Nominations 
Within Specified Time. : 
State Bar Committee and Section Reports 
State Bar Committee and Section Reports 


BAR EXAMINATIONS 


New Jersey State Bar Examination February, 1970 
New Jersey State Bar Examination sae 1970 . 


BEACHFRONT LANDS 

Ordinance providing for sale of beachfront lands was 
invalid where the land involved was park land and 
therefore exempt from municipal sale under N.J. 
S.A. 40:60-26 and 27. Skowysz et al v. City of 
Ventnor, et al. Law Div. 

N.J.S.A. 40:61-22.2 which provides for a municipality 
to sell reclaimed lands is not applicable to ocean 
shore lands and beaches. Skowysz et al v. City of 
Ventnor, et al. Law Div. 

The inland line or high water mark established by a 
municipality is not determinative of the definition 
of beach front land within the exception to N.J. 
, oA. 40:184-27. eee et al v. City of Ventnor, 
“et al. Law Div. oF 


BIDDING 
N.J.S.A. 55:14A-7 and N.J.S.A. 55:14A-19 exempt low 
rent housing projects developed under the Federal 
“Turnkey” program from the provisions of N.J.S.A. 
40:50-1 which requires competitive bidding. Le- 
high Construction Company v. Housing seemed 

of the City of Orange. Sup. Ct. 


BILLS AND NOTES 
A company which paid $1,000 cash for a $3,000 
promissory note, not knowing it had been stolen, 
was a holder in due course to the extent of the 
consideration actually paid, plus a proportionate 
part of the discount charged. O. P. Ganjo, Ince. v. 
Tri-Urban Realty Co. Law Div. 

Knowledge that the possessor of the stolen note had 
shaky credit and misrepresentations by him as to 
the circumstances under which the note was being 
taken did not amount to bad faith which would 
preclude holding in due course, where the holder 
only charged a reasonable discount fee and took 
care to check the credit of the maker, since the 
bad faith must relate to the validity of the note, 
not some collateral transaction. O. P. Ganjo, Inc. 
v. Tri-Urban Realty Co. Law Div. : 


BLOOD TRANSFUSIONS 

A jury verdict of no negligence is proper where it 
was conceded that the blood transfused was whole- 
some and there was no proof that normal pro- 
cedures in matching were not followed. Baptista 
v. St. Barnabas Medical Center. App. Div. : 

Implied warranty and strict liability do not apply to 
doctors and hospitals in administering medical 
services such as blood transfusions. — v. St. 
Barnabas Medical Center. App. Div ; 


BREACH OF WARRANTY 
Breach of a warranty of good title results in the 
failure of consideration and generally gives the 
purchaser the right to rescind the transaction. 
American. Container Corp. v. Hanley Trucking 
Corp. v. Herschel Trucking Co. Chan. Div. 


BREATHALYZER 

The requirement of inspection in use of scientific 
testing machines only requires that inspection be 
done periodically and where a breathalyzer in- 
strument had been checked within eight days prior 
to testing of the defendant, the mere fact that it 
had not been retested subsequent to use upon 
defendant would not result in the foreclosure of 
admissibility of its results especially where the his- 
tory of this type of instrument indicated a high 
reliability and a low degree of malfunction. State 
v. Lanahan. Burlington Co. Ct. : 


BURDEN OF PROOF 
Party asserting justifiable termination of contract 
has burden of proof as to that defense. Fitmaurice 

v. Van Vlaanderen Machine Co. App. Div. 


CAPITAL PUNISHMENT 

In murder case juror may be excused for cause 
where he states unambiguously he would not con- 
sider capital punishment no matter what trial 
might reveal. State v. Artis. Sup. Ct. .. 

Where defendant challenges procedure under which 
jury imposes death penalty without prescribed 
standards to guide its decision and this issue is 
Pending before U.S. Supreme Court, State Su- 
Preme Court will stay entry of death penalty 
pending gga by U.S. Supreme Court. State v. 
Artis. Sup. 
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CEMETERIES 
Privately promoted nonreligious cemetery associa- 
tions are not entitled to the immunity conferred 
by NJ.S.A. 2A:53A-7. Lawlor v. Cloverleaf Me- 
morial Park, Inc. Sup. Ct. 
Exclusive sales agency for the sale of graves and 
plots in a cemetery may not engage in the sale of 
grave markers in the same cemetery since. the 
exclusive agency is subject to the same restric- 
tions as are imposed on the cemetery association. 
Zucchi v. Lakeview Memorial Park Ass’n et al. 
App. Div. 


CERTIFIED SHORTHAND REPORTERS 
Certified Shorthand Reporters emai Minimum Fee 
Schedule ... 


CHARITABLE IMMUNITY 
Privately promoted nonreligious cemetery associa- 
tions are not entitled to the immunity conferred 

by N.J.S.A. 2A:53A-7. Lawlor v. Cloverleaf Me- 
morial Park, Inc. Sup. Ct. 


CHILDREN 
The parent-child tort immunity doctrine is abolished 
to allow suits: between unemancipated children and 
their parents for injuries suffered as a result of 
the negligent operation of a motor vehicle. France 

v. A.P.A. Transport. Sup. Ct. 


CHIROPRACTORS 
Under N.J.S.A. 45:9-16 there is no merger of the 
functions of investigator, prosecutor and judge in 
the State Board of Medical Examiners, but even 
if there were, it is not a violation of due process. 

In Re: George Blum. App. Div. 

Violation of N.J.S.A. 45:9-16(d) requires proof that 
the proscribed fraudulent advertising was inten- 
tionally false, calculated to mislead or deceive the 
public, but such proof may be discovered, as other 
mental states are, in the evidence of the accuseds 
conduct in the surrounding circumstances. In Re: 
George Blum. App. Div. 


CHURCHES 
Where local church rules do not prohibit minors who 
are members from voting on any church matter, a 
membership vote authorizing sale of real property 
will not be invalidated merely because members 
who had not attained age 21 were permitted to 
vote. Hopewell Baptist Church v. Gary. App. Div. 


CIVIL RIGHTS 
Superior Court can award damages for mental suf- 
fering caused by intentional act of racial discrimi- 
nation in rental of apartment. Gray v. Serruto 
Bldrs. Inc. et al. Chan. Div. 
Damages can be awarded for violation of Constitu- 
tional and statutory right even in absence of any 
statutory provision for remedy. Gray v. Serruto 
Bldrs. Inc. et al. Chan. Div. 
Action for injunction against racial discrimination 
in rental or apartment, and damages, lies in ab- 
sence of resort to administratie remedy. Gray v. 
Serruto Bldrs. Inc. et al. Chan. Div. . 
Trend Toward Continued Judicial Determination of 
Prisoners’ Civil Rights 


CIVIL SERVICE 
Action in lieu of prerogative writ lies to review al- 
legedly arbitrary refusal of municipal authorities 
to recommend that employee who had resigned be 
placed on Civil Service reinstatement list. Drake 

v. Rahway, et al. App. Div. 

Position of chief building inspector in second class 
cities adopting Civil Service is properly placed 
in classified service and subject to promotional 
exam where appointment is by city council. Bow- 
ser v. Dept. of Civil Service. App. Div. 

Statutes granting tenure must be read in pari materia 
with the tenure provisions of the Civil Service 
Law. Bowser v. Dept. of Civil Service. App. Div. .. 

The action of the Department fixing 5’7” as a mini- 
mum height requirement for police officers was not 
unreasonable or arbitrary. Mulligan v. Wilson. App. 
Div. . 

Refusal of Department to waive height requirement 
as to applicant whose height deficiency was almost 
two inches was not arbitrary. Mulligan v. Wilson. 
App. Div. 

The Deparmtent of Civil Service has implicit au- 
thority to specifically fix minimum physical quali- 
fications for police officers, including height re- 
quirements. Mulligan v. Wilson. App. Div. 

Civil Service Commission has authority to grant a 
hearing to a temporary employee seeking per- 
manent status where the employer arbitrarily and 
illegally withholds permanent employee status. 
Burlington County v. Dorothy Cooper, et al. Sup. 
ce. 

Denial of permanent status to a Civil Service em- 
ployee solely because she had engaged in her con- 
stitutional or statutory right to join or persuade 
other employees to join a union is arbitrary and 
illegal conduct by the employer. Burlington Coun- 
ty v. Dorothy Cooper, et al. Sup. Ct. 

Appellate court will not nullify Civil Service Exam- 
ination absent clear showing that Civil Service 
Commission abused its discretion. Flynn v. Civil 
Service Commission. App. Div. 

Where examination for County Clerk was given 
which required knowledge of typing, second ex- 
amination which did not require typing should 
not have been held prior to any appointments 
having been made from the list of those passing 
the first — — v. Civil Service Com- 
mission. App. D 


CLASS ACTION 
Class action challenging re-evaluation will not lie 
where administrative remedies have not been ex- 
hausted. Pleasantville a: et al v. City of 
Pleasantville. Sup. Ct. . 


CLIENTS’ SECURITY FUND 
Order Suspending Attorneys for Non-Payment of 
Clients’ Security Fund Fees. ._.. 
Order Deleting Names from List of Attorneys De- 
clared Ineligible to Practice Law After February 1 
Report of Trustees of the Clients’ Security Fund . 
Changes in Official List ... 


COLLATERAL ESTOPPEL 
Acquittal of co-defendant in prior trial does not col- 
laterally Papas 2 ofense and conviction of de- 

en same 0: ay in su t trial. State 

v. Mondrosch. App. Di seems 
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Although the offenses of receiving stolen goods and 
breaking and entering with intent to steal are not 
necessarily repugnant in all cases, a conviction 
for breaking and entering was improper where the 
only proof of the defendants’ intent to steal was 
their possession of the same stolen goods which 
they had already pleaded guilty to receiving. 
State v. Bell. Sup. Ct. . 


COMMERCIAL LAW : 
Federal tax lien entitled to priority as against 
company which had financed accounts receivable 

of trucking firm where accounts arose after re- 
cording of lien and trucking firm did not have a 
binding contract with its customer. Continental 
Finance, Inc. v. peneunenncade Lee Metal Co., Inc. 
Sup. Ct. 


COMPETITIVE BIDDING 

. Rutgers, the State University, is not bound by the 
provisions of the statutes which require public 
bidding, prequalification of bidders and the letting 
of multiple contracts in connection with the con- 
struction of public buildings since such require- 
ments were not incorporated in the statutes cre- 
ating Rutgers, the State University (N.J.S.A. 18:61 
-1 et seq). esting the State neni v. Kugler. 
Law Div. ; 


CONDEMNATION 

Where, in effect, jury determines that the taking 
occurred as of the declaration of blight, the con- 
demning authority becomes liable for taxes on the 
property from that date forth. Housing Authority 
of Hoboken v. Segal. Law Div. .. . 

N.J.S.A. 27:7-22.4 which permits the Commissioner 
of Transportation to take land adjacent to the 
rights of way of federally aided highway projects 
for the restoration, preservation and enhancement 
of scenic beauty is not unconstitutional for vague- 
ness or lack of sufficient standards to control the 
delegated power. West Outdoor Company v. Gold- 
berg. Sup. Ct. 

As part of just compensation court may award legal 
fees and costs of expert witnesses where State has 
failed to make meaningful offer to condemnee. 
N.J. Turnpike Authority v. Bayonne Barrel & 
Drum Co., et al. Law Div. 

Closing an opening in center barrier ‘dividing the 
lanes of highway with the result that those living 
in the area and desiring to proceed west on the 
highway will have to use a more circuitous route 
does not constitute a compensable taking of or 
compensable damage to adjoining property. State 
v. Monmouth Hills, Inc. App. Div. 

Municipal agency and officials thereof are without 
standing to assert that State statute deprives them 
of equal protection. Jersey City Redevelopment 
Agency v. Kugler. App. Div. 

Statute providing that value of property sought to be 
acquired by condemning authority in connection 
with the redevelopment of blighted areas shall be 
determined at no less than its value at date of final 
declaration of blight is constitutional since the 
Legisiature has wide latitude to provide broadly 
for the fair treatment of the condemnee. Jersey 
City Redevelopment Agency v. Kugler. App. Div. 

Township is entitled to compensation for taking of 
a railroad siding, even though it was constructed 
on the bed of a public street since the street would 
be left without access to the new highway when 
completed. State v. Township of South Hacken- 
sack. App. Div. 

Trial court was correct in ‘nstructing the jury to 
find the fair market value of the land taken, rather 
than the cust of replacement facilities, since the 
award was for all possible interests, not only those 
of the township. State v. Township of South Hack- 
ensack. App. Div. 

Where condemned property was entirely unproduc- 
tive prior to declaration of blight interest should 
not be awarded for the period prior to the taking. 
Housing Authority of Hoboken v. Segal. App. Div. 

In condemnation proceeding interest should be al- 
lowed upon equitable principles. Housing Author- 
ity of Hoboken v. Segal. App. Div. 


CONFESSIONS 

Public Trial Required on Confession Hearing. U.S. 
v. Rundle. Ct. of App. 3rd Cir. 

Where admission of guilt was not made during a cus- 
todial interrogation, the Miranda warnings were 
not applicable. State v. Bode. App. Div. 

Whether Miranda warnings are required where de- 
fendant is a police officer with long experience 
not decided. State v. Bode. App. Div. 

It was error to admit a murder confession by a 16 
year old where the police had made no substantial 
effort to have a parent or legal representative 
present during the questioning, he was questioned 
repeatedly over a period of two months, some of 
the confession was inconsistent with the physical 
evidence, and there was no substantial independ- 
entiy corroborative evidence. State in the Interest 
of Dorsey. App. Div. 

Statements obtained in a Welfare Board investigation 
cannot be used in a welfare fraud prosecution 
where the = gaan were not adequately advised 
of their rights under Miranda. State v. Thomas/ 
State v. Williams. ~~ Div. 

Before defendant’s statement is admitted, both the 
judge and jury must be satisfied beyond a reason- 
able doubt that it was given voluntarily and that 
— warnings were given. State v. Ford. App. 

Vv 

Where police questioning ‘was continued after de- 
fendant had requested his attorney, who could not 
be located, testimony of police officer as to oral 
confession should have been stricken since de- 
fendant did not knowingly and intelligently waive 
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his right to counsel. State v. Slobodian. Sup. Ct... 678 


CONFLICT OF INTEREST 


Participation by an attorney member of Public Em- 
ployment Relations Commission in the unanimous 
decision of Commission in a case being handled by 
his own law firm rendered such decision invalid. 
Bd. of Ed. of West Orange v. International Union 
of Operating Engineers. App. Div. 

So long as a member remains on the Public Employ- 
ment Relations Commission, no member of his law 
firm may represent a client before that body. Bd. 
of Ed. of West Orange v. International Union of 
Operating Engineers. App. Div. 
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Conflict of Interest, Cont’d 
In a prosecution under N.J.S.A. 2A:135-8c against a 
freeholder who was financially interested as a 10% 
stockholder and director in a company furnishing 
goods to the county, the State is not required to 
show a specific “corrupt intent”. State v. Lambert- 
son. App. Div. ... ‘ 
Representing Zoning Board when Partner on Gov- 
erning Board 
Conflict Between Mayor and ‘Council 


CONFLICTS OF LAW 
Since most of the employees itivolved are New Jersey 
residents, New Jersey law applied, and the New 
Jersey PERC had jurisdiction to determine the 
proper bargaining agent for the employees of 
PATCO, an agency set up under a New Jersey- 
Pennsylvania compact which did not specify 
which state’s law should control. Teamsters Local 
676 v. Port Authority Transit Corporation. Chan. 
Div. 
Since Iowa has no interest in ‘litigation ‘between a 
New Jersey and Connecticut domiciliary for in- 
juries in an accident in Iowa in an automobile 
insured in New Jersey, and the substantive laws 
of Connecticut and New Jersey each permit an 
automobile guest to recover for urdinary negli- 
gence, a Connecticut domiciliary has the right to 
sue for ordinary negligence in the New Jersey 
court in spite of the prohibition in the Iowa guest 
statute. Pfau v. Trent Aluminum Co. Sup. Ct. 
Loan transactions entered into between New Jersey 
borrowers and Pennsylvania loan companies in 
Pennsylvania under Pennsylvania law and repay- 
able there and otherwise in conformity with Penn- 
sylvania law but involving second mortgages on 
New Jersey reaity and which were in litigation at 
the time that the Appellate Division rendered its 
opinion of September 11, 1968 respecting the ap- 
plicability of the New Jersey Secondary Mortgage 
Loan Act, will be controlled as to retroactivity by 
the second Appeilate Division opinion but with the 
modification that the court will only permit repay- 
ment of the agreed installment payments of prin- 
cipal on the actual loan without interest if there 
was no intermediation and if there was in- 
termediation within the contemplation of the Ap- 
pellate Division decision then the opinion will be 
fully retroactive and the borrowers shall have no 
a on their loans. Oxford v. Stefanelli. Sup. 
ee 
Legality of commission ‘agreement is determined by 
the law of the place of contract. ene Vv. 
Kresge. U.S. Dist. Ct. 


CONSCIENTIOUS OBJECTION 


Under 32 C.F.R. §1625.2 on a post induction order 
claim for conscientious objector status, a local 
board is required to state the basis of its decision 
for denial and the reasons therefor. In the Matter 
of the Petition of William D. Scott. U.S. Court of 
Appeals for the Third Circuit 


CONSPIRACY 


The existence of a conspiracy inclusive of defendant 
must be shown by proof independent of declara- 
tions of alleged co-conspirators before such decla- 
rations are admissible against him. State v. Boi- 
ardo, et al. App. Div. 

The Sixth Amendment does not require ‘that: a de- 
fendant have the right to cross-examine his al- 
leged co-conspirators whose pretrial statements are 
offered to show his participation in a siaealeaneadl 
State v. Boiardo, et al. App. Div. 

A continuous conspiracy which, in fact, ‘is but one 
overall collusive arrangement, cannot be split into 
separate conspiracies for the purpose of multiple 
prosecutions. State v. Ferrante. App. Div. 


CONSTITUTIONAL LAW 


Public Trial Required on Confession Hearing. U.S. v. 
Rundle. Ct. of App. 3rd Cir. .. 

That a law has not been fully ‘enforced against 
others or that political considerations may have 
motivated the prosecution does not establish a vi- 
olation of equal protection; there must be proof of 
purposefully — enforcement, State v. 
Boncelet. App. Div 

Held, on facts, the requirements ‘of due process 
would not be violated by permitting service upon 
the driver by substituted service on the insurance 
carrier of the owner. Ledbetter v. Schnur. Law Div. 

N.J.S.A. 18A:13-23 apportioning expenses for certain 
regional school costs according to the proportions 
of children enrolled in schools is unconstitutional. 
Alfred Vail Mut. Assoc. et al v. Halpin, et al. App. 
Div. ... 

Where a foreign. divorce decree was obtained while 
the complainant was at all times domiciled in New 
Jersey, this State is not required to give full faith 
and credit to the decree. Samuel v. McDaniel. 
App. Div. 

Indigent defendant does not have a constitutional 
right to a court appointed attorney at a parole 
release consideration hearing. Puchalski v. Parole 
Board. Sup. Ct. 

Delinquency reclassification by local draft board of 
draft registrants who turned in their draft cards 
in symbolic protest against the involvement of the 
United States in the Vietnam War is subject to pre- 
induction judicial review and is invalid as (1) 
violative of the due process guarantees of the 5th 
and 6th Amendments and (2) lacking statutory au- 
thorization. Bucher v. Selective Service System 
Local Board Nos. 2, ete. 3rd Cir. Ct. of App. 

The issue of fhe validity of the practice of Senatorial 
courtesy with respect to consent to the appoint- 
ment of judges is nonjusticiable and immune from 
judicial evaluation under the political question 
doctrine. Passaic County Bar Assoc. v. Hughes. 
Chan. Div. 

The exercise of the Governor's appointing power is 
immune from judicial supervision. Passaic County 
Bar Assoc. v. Hughes. Chan. Div. 

Held, on facts, the absence of counsel for juvenile at 
initial informal hearing resulting in determination 
of delinquency for truancy did not result in sub- 
stantive deprivation of constitutional rights since 
juvenile was represented at hearing on violation 
of probation for continued truancy on which com- 
mittment was ordered; future procedure in such 
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N.J.S.A. 39:6-25 which provides for the suspension of 
the license of am uninsured motorist involved in an 
accident unless he deposits security to cover any 
judgment resulting from the accident is a valid 
exercise of the police power to protect the public 
from financially irresponsible drivers, and not un- 
constitutional as a violation of the Due Process or 
Equal Protection clauses, or a Bill of Attainder. 
Williams v. Sills, et al. Sup. Ct. .... 

Requiem for the Fourth Amendment in New Jersey 
by Gerard D. Miller 

The rights accorded individuals summoned before 
the S.C.I. are appropriate and adequate to the Com- 
mission’s role, which is not accusatory but investi- 
gatory. Zicarelli v. N.J. State Commission of In- 
vestigation. Sup. Ct. 

Appoinmtent to the S.C.I. by both the legislative and 
executive branches does not violate N.J. Const. Art. 
III §1, since the S.C.I. is a legislative agency. Zic- 
arelli v. N.J. State Commission of Investigation. 
Sup. Ct. : 

The Fifth Amendment does not require ‘immunity 
from prosecution but merely immunity from use of 
the compelled testimony or its fruit in connection 
with a criminal prosecution against the person 
testifying. Zicarelli v. N.J. State Commission of 
Investigation. Sup. Ct. 

N.J.S. 54:11D-7 which provides for the calculation of 
assumed assessed values of replacement revenues 
for use in county taxation equalization tables does 
not violate either Article VIII, Section 1, Para- 
graph 1(a) of the New Jersey Constitution, which 
requires that property be assessed under general 
laws and uniform rules, and that all real property 
be assessed by the same standard of value, or the 
Due Process and Equal Protection clauses of the 
14th Amendment of the Federal Constitution, since 
it achieves practical equality even though the 
Legislature might have chosen other methods. 
Borough of Ridgefield v. Kervick. Law Div. 

Replacement revenues may fairly bear a portion of 
county taxes, and their capitalized asset values are 
clearly comparable among themselves even though 
they have been derived from different base years, 
so that there is no unconstitutional discrimination 
between taxpayers in N.J. Borough of neal 
field v. Kervick. Law Div. 

Since the Pennsylvania Court did not change its de- 
cision enjoining the Teamsters after that union 
was certified by the New Jersey PERC, the New 
Jersey Court was compelled to give that decision 
full faith and credit, and to advise the Teamsters 
to continue to obey it although it expressed hope 
that the Pennsylvania Court. in turn would co- 
operate by giving full faith and credit to the New 
Jersey decision. Teamsters Local 676 v. Port Au- 
thority Transit Corporation. Chan. Div. 

A police officer is entitled to the same constitutional 
rights under the Fifth Amendment as any other 
citizen. State v. Bode. App. Div. .. 

Where admission of guilt was not made during a 
custodial interrogation, the Miranda warnings were 
not applicable. State v. Bode. App. Div. .. 

Whether Miranda warnings are required where de- 
fendant is a police officer with long experience 
not decided. State v. Bode. App. Div. . 

Whether In re Gault is retroactive in any case is not 
decided. State Ex. rel. E. K. App. Div. 

Under N.J.S.A. 45:9-16 there is no merger of ‘the 
functions of investigator, prosecutor and judge in 
the State Board of Medical Examiners, but even 
if there were, it is not a violation of due process. 
In Re: George Blum. App. Div. 

Ordinance which licenses operator of juke. box and 
limits the number of machines permitted within 
the municipality is invalid where it contains no 
standards for determining who is eligible to be 
licensed, where the number of licenses bears no 
rational relation to the objects of the ordinance 
and where the ordinance fails to regulate the man- 
ner y* cea, of the machines. Silco v. Puma. 
App. D 

A school cae program providing for reading of the 
Chaplain’s remarks from the Congressional Record 
prior to the beginning of classes constitutes the 
indirect imposition of religious doctrines in viola- 
tion of the “establishment of religion” clause of the 
First Amendment. State Board of Education v. 
Board of Education of Netcong. Chan. Div. 

Where the defendants’ version of their conversation 
with the police after their arrest was first intro- 
duced by defense counsel and repeated by the de- 
fendants during the cross-examination, it was not 
error to permit the State to introduce its version of 
the conversation in order to impeach the defend- 
ants’ credibility. State v. Kimbrough. App. Div. 

Ordinance prohibiting lewd, licentious or lascivious 
entertainment in A.B.C. licensed premises is valid. 
Paterson etc. v. Hawthorne. App. Div. 

Ordinance prohibiting “topless” and “bottomless” en- 
tertainers and waitresses in A.B.C. licensed prem- 
ises is valid. Paterson etc. v. Hawthorne. App. Div. 

Ordinance prohibiting entertainers under the age of 
twenty-one years from working in A.B.C. licensed 
eat held invalid. Paterson etc. v. Hawthorne. 
App. Div. 

Ordinance prohibiting any female entertainer from 
engaging in performances of any kind in which 
body movement constitutes integral part of per- 
formance held invalid. Paterson etc. v. Hawthorne. 
App. Div. 

Subject to qualifications, such as that the propriety 
of multi-member districts is yet to be decided, the 
Legislative Apportionment Plan is valid on its face 
although it authorizes a maximum diversity be- 
tween the largest and smallest state assembly dis- 
tricts in the ratio of 1.5 to 1. Jackman v. Bodine, 
et al. Sup. Ct. 

U.S. Court Hands Down Mixed Ruling On Abortion 
Law, Holds Invalid Part of Statute Barring Abor- 
tions of Unquickened Embryo. ! 

N.J.S.A. 27:7-22.4 which permits the Commissioner 
of Transportation to take land adjacent to the 
rights of way of federally aided highway projects 
for the restoration, preservation and enhancement 
of scenic beauty is not unconstitutional for vague- 
ness or lack of sufficient standards to control the 
delegated power. West Outdoor Company v. Gold- 
berg. Sup. Ct. 

The provision in N.J.S.A. 34:13A-5.3 that the repre- 
sentative duly elected by a majority of the public 
employees in an appropriate unit shall be the ex- 
clusive representative of all employees in the unit 
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is not repugnant te Art. 1, §19 of the N.J. Constitu- 
tion. Lullo v. Int’l. Assoc. of Firefighters, Local 
1066. Sup. Ct. 

The provision in N.J. s. A. 34:13A-5.3 authorizing em- 
ployee representative and employer to engage in 
collective negotiations concerning the terms and 
conditions of employment is not unconstitutional. 
Lullo v. Int’l. Assoc. of weenie Local 1066. 
Sup. Ct. 

U.S. Supreme ‘Court ‘Lays ‘Down Guidelines for 
Handling Unruly Defendants .. 

In determining whether the standards’ set forth by 
the Department of Health are valid the test to be 
applied is whether such acts are reasonably related 
to the end sought to be achieved, and whether that 
end was in the power of the Legislature to achieve. 
Newark v. Dept. of Health. App. Div. 

2A:113-3 and 4 (plea and sentence in murder cases) 
are not coercive as a matter of law and are con- 
stitutional. State v. Byrnes. App. Div. . 

There is no right to jury trial in Juvenile and Do- 
mestic Relations Court. State in the interest of 
J. W. App. Div. 

2A:85-1 is not so vague and uncertain ~ to be un- 
constitutional. State v. Byrnes. App. D: 

Where defendant was not given an emia to be 
heard on parole delinquency and revocation be- 
cause notice was not received until after dates set 
for same, revocation was invalid. State v. Holmes. 
Law Div. 

Although N.J.S.A. 30:4-123.29 provides that the State 
Parole Board shall be deemed to have given suf- 
ficient notice of delinquency or revocation of 
parole by mailing a copy of such document to the 
parolee at his last known post office address, noti- 
fication itself must still be effectuated in such time 
as to give the parolee a fair ‘eeuaiiind to be 
heard. State v. Holmes. Law Div. : 

Where defendant is not a member of group which 
might be excluded from jury service because of 
terms of oath administered to jurors Court will 
not decide whether the oath senereane are 
constitutional. State v. Smith. Sup. Ct. es 

Court will presume prosecutor did not exercise per- 
emptory challenges to systematically exclude Ne- 
groes from jury. State v. Smith. Sup. Ct. 

An accused’s right to counsel at a line-up does not 
apply to line-ups prior to June 12, 1967. State v. 
Mustacchio. App. Div. 

Subsections i. and m. of the ‘aie, én 
‘statute, N.J.S.A. 2A:4-14, are constitutional and are 
not vague. State in the Interest of L.N. App. Div. 


Board of education in suspending student must com- 
ply with the procedural due process requirements 
of the Fourteenth Amendment including ordinarily 
notice of and a preliminary hearing and thereafter 
notice of and a full hearing. R. R. v. Board of Edu- 
cation of Shore Regional High School. Chan. Div. 

The Sixth Amendment right to a speedy trial applies 
only to criminal prosecutions and not to adminis- 
trative proceedings such as drivers’ license suspen- 
sions. State v. Emberton. App. Div. ... 

N.J.S.A. 2A:148-10 which prohibits the incitement of 
assaults upon the police force is not unconstitu- 
tionally vague or an unreasonable restriction upon 
free speech and assembly. State v. Hopson Law 
Div. 

N.J.S.A. 2A:148-10 prohibits encouragement of as- 
saults upon individual policemen as well as upon 
the police force as a group. State v. Hopson. Law 
MOI Acs aac 

Statutes purporting to exempt members of the Na- 
tional Guard and military reservists from the pay- 
ment of tolls on the Garden State Parkway are 
unconstitutional impairments of the existing con- 
tracts between the Highway Authority and its 
bondholders. N.J. Highway Auth. v. Sills. Chan. 
BI secret shee cas ee 

New Jersey guests may serve New York hotel by reg- 
istered mail in tort action although accident oc- 
cured in New York, where hotel regularly solicited 
New Jersey guests and engaged in activity in New 
Jersey in connection with making reservations. 
Schaffer v. Granit Hotel, Inc. App. Div 

N.J.S.A. 18A:39-1, which provides for state payment 
for the transportation of parochial school students 
who live in districts which provide transportation 
for public schoo! students violates the Equal Pro- 
tection clause of the Fourteenth Amendment by 
discriminating against parochial school students 
who live in districts which do not provide trans- 
portation for their public school students. West 
Morris Regional Board of Education, et al v. Sills, 
et al. Chan. Div. 

Service charge to be paid by airline for each passen- 
ger departing from a publicly supported airport 
held an unconstitutional tax on interstate com- 
merce. Allegheny et al v. Sills, et al. Chan. Div. .. 

State reguiations governing the A.F.D.C. Program 
which set maximum benefit figures by dealing 
uniformly with all families on the basis of the size 
of the family unit, without an individual inquiry 
into the actual needs of each particular family, 
do not violate the equal protection clause of the 
14th Amendment. Bailey v. Engelman. Sup. Ct. 

Prima facie evidence of consorting for an unlawful 
purpose created under N.J.S.A. 2A:170-1 by the fact 
that the person apprehended bears a bad reputa- 
tion and is found consorting with persons who 
bear a bad reputation is constitutional. State v. 
Cremens, et al. Essex Co. 

Legislation prohibiting a liquor manufacturer from 
having any interest in a wholesaler is not uncon- 
stitutional as a denial of due process since it bears 
a reasonable relationship to the legislative policy 
of promoting temperance by fostering the stability 
of the market and limiting aggressive marketing 
techniques. Affiliated v. Sills et al. Sup. Ct. 

The grandfather clause creating an exception for 
manufacturers which had filed price lists prior to 
the Act is invalid as a denial of equal protection 
because the distinction it makes is not rationally 
related to a valid legislative purpose, but the clause 
is severable. Affiliated v. Sills et al. Sup. Ct. ... 

The defendant’s First Amendment rights were not 
violated by a conviction for interference with a 
school assembly under N.J.S. 2A:170-28, where 
his exclamation was not spontaneous and he cre- 
ated a disturbance. State v. Besson. Union Cty. Ct., 
Law Div. 
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Constitutional Law, Cont’d 


The defendant was not guilty of trespass on school 
property under N.J.S. 2A:170-31 when he returned 
to the school parking lot after having been sus- 
pended, since he and his followers did not enter 
the school building, and their conduct was orderly 
and not seriously disruptive of the educational 
process. State v. Besson. Union Cty. Ct., Law Div. 

Counsel must be present during Pre Trial photo- 
graphic identification of an accused who is in cus- 
todv. United States of America v. Zeiler. U.S. Ct. 
of App. for 3rd Circuit 

Memorandum from Attorney General to local police 
departments regarding the collection and trans- 
mittal of information concerning potential civil 
disorder prob’ems was not per se unconstitutional. 
Anderson v. Sills. Sup. Ct. 

The executive branch may gather whatever informa- 
tion it reasonably believes to be necessary to en- 
able it to perform its responsibility to detect past 
criminal events and to prevent crime and a court 
should not interfere in the absence of proof of 
bad faith or arbitrariness. Anderson v. Sills. Sup. 
Ct. ce Celene ; ‘ 

If the police are collecting information in violation of 
the Constitution, any injunctive relief must be 
limited to the offensive matter. Anderson v. Sills, 
Sup. Ct. .. 

New Jersey’s fornication statute (N.J.S.A. 2A:110- 1) 
is not unconstitutional as an unjustifiable inter- 
ference with the right of privacy. State v. Barr. 
App. Div. 

The NJ. Mortgage Finance Agency Law, NJ. S.A. 
17:1B-4 et seq., is constitutional since the making 
available of funds to private mortgage lenders to 
alleviate the critical shortage in housing fosters a 
valid public purpose and the bonds issued by the 
Agency for that purpose do not pledge the credit 
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of the State. N.J. Mortgage Finance Agency v. 
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McCrane. Sup. Ct. 

For defendant to be guilty under N.J. S.A. 2A: 170- 
29(1) the words must be spoken loudly in a public 
place and be of such a nature as to be likely to 
incite the hearer to an immediate breach of the 
peace or to affect the listener’s sensibilities and 
therefore the statute is constitutional. State v. 
Profaci. Sup. Ct. 

Statements obtained in a Welfare Board investiga- 
tion cannot be used in a welfare fraud prosecution 
where the defendants were not adequately advised 
of their rights under Miranda. State v. Thomas/ 
State v. Williams. Law Div. 

Municipal agency and officials thereof are without 
standing to assert that State statute deprives them 
of equal protection. Jersey City seeaietaaanaes 
Agency v. Kugler. App. Div. 

Statute providing that value of property sought to 
be acquired by condemning authority in connec- 
tion with the redevelopment of blighted areas 
shall be determined at no less than its value at 
date of final declaration of blight is constitutional 
since the Legislature has wide latitude to provide 
broadly for the fair treatment of the condemnee. 
Jersey City Redevelopment Agency v. Kugler. 
App. Div. 

The New ‘Jersey Educational Facilities Authority 
Law (N.J.S.A. 18A:72A-1, et seq.) does not violate 
the church-state provisions of the Federal and 
State Constitutions since its primary purpose is 
secular and its effect neither advances nor inhibits 
religion. Clayton v. Kervick. Sup. Ct. 

The requirements of Miranda v. Arizona do not 
apply to motor vehicle offenses. State v. Macuk. 

pCR... 

Pe ‘leans which allows public officials to reject 
a parade permit if they feel others may disagree 
with the views expressed and create a disturbance 
is unconstitutional. Faculty Ad Hoc October 15th 
Viet Nam Committee et al v. Borough of Glass- 
boro, et al. Chan. Div. 

The Sixth Amendment does not require that a de- 
fendant have the right to cross-examine his alleged 
co-conspirators whose pretrial statements are of- 
fered to show his participation in a conspiracy. 
State v. Boiardi, et al. App. Div. 

Laws permitting National Guardsmen and Army 
Reservists to ride toll free om Garden State Park- 
way are unconstitutional impairments of bond 
holders’ contracts. N.J. Highway Authority et al v. 
Sills, et al. Chan. Div. 

A licensing ordinance which allows an administra- 
tive official, in his uncontrolled discretion, to per- 
mit or deny the exercise of freedoms protected by 
the Bill of Rights is invalid. Progressive Action 
Coordinating Team, et al v. City of acaaat et al. 
Chan. Div. 

Where anti-loitering ordinance sets forth in detail 
the acts of loitering which are unlawful and stand- 
ards are set forth by which to judge the prohibited 
action, the ordinance is constitutional. Camarco, 
et al v. City of Orange, et al. Law Div. 

Where defendant’s wife did not have an equal right 
of access to a garage used to store household goods, 
she had no independent right of her own to con- 
sent to a search. United States of America ex rel. 
William Cabey. U.S. Ct. of Appeals for the Third 
Circuit 

In murder case juror may be ‘excused ‘for cause 
where he states unambiguously he would not 
consider capital punishment no matter what trial 
might reveal. State v. Artis. Sup. Ct. 

Where defendant challenges procedure under which 
jury imposes death penalty without prescribed 
standards to guide its decision and this issue is 
pending before U.S. Supreme Court, State Su- 
preme Court will stay entry of death penalty 
pending decision by U.S. Supreme Court. State 
v. Artis. Sup. Ct. 

New Jersey is required to give full faith and credit 
to a Pennsylvania divorce decree and so could not 
award alimony to a wife who alleges chariged 
circumstances since alimony is barred under Penn- 
sylvania law. Newgard v. Newgard. Chan. Div. 

Electronic surveillances authorized by the President 
for the sole purpose of gathering foreign intelli- 
gence information are not violative of the Fourth 
Amendment or Section 605 of the Communica- 
tions Act of 1934. United States of America v. But- 
enko and Ivanov. U.S. Dist. Ct. 

United States v. Wade does not apply, and the pres- 
ence of counsel is not required, where out-of- 
court identification takes place during the ‘investi- 
gatory phase of the case, before the defendant is 
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arrested or taken into custody. State v. Moore. 
App. Div. 
The institution of jury trial in juvenile court would 


disserve the interests of the juvenile by limiting ~ 


its flexible procedures and will not be introduced 
on speculation that the United States Supreme 
Court will find that the Federal Constitution man-_ 
dates that course. In Re J.W. Sup. Ct. 

Subpoena duces tecum served upon a defendant 
after he has taken the stand to testify in his de- 
fense does not violate defendant’s Fifth Amend- 
ment rights when related to relevant material. 
State v. Zwillman. App. Div. 

It was unconstitutional ex post facto legislation for 
the trial court to sentence a defendant under the 
Sex Offender Act (N.J.S.A. 2A:114-2), where the 
crime of incest was not covered by the Act at the 
time committed by defendant since the Sex Of- 
fender Act provides for different treatment than 
that under the Crimes Act (N.J.S.A. 2A:164-3). 
State v. Johns. App. Div. 

The Hackensack Meadowlands Reclamation and De- 
velopment Act is constitutional and valid legisla- 
tion. Meadowlands Regional Development Agency 
v. State of New Jersey. Chan. Div. 

The Hackensack meadows area is reasonably class- 
ifiable for purposes of regulation by general stat- 
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v. State of New Jersey. Chan. Div. 

Defendant was deprived of his Sixth Amendment 
right of confrontation where testimony was read 
back to the jury by the reporter which had been 
given out of the jury’s presence concerning a 
statement damaging to defendant made by an 
anonymous declarant. State v. King. App. Div. 

The admonition given by the court could not fairly 
be said to have erased the damaging effect of of- 
fensive testimony from the minds of the jurors 
since there exists a reasonable possibility that 
the testimony contributed to the jury’s finding of 
guilt. State v. King. App. Div. 

N.J.S.A. 2A:156A-1 is constitutional since it pro- 
vides for a sufficient description of particular 
crimes, persons, conversations and facilities for its 
application and requires a factual showing for 
the necessity of utilizing electronic surveillance. 
State v. Christy. Law Div. 

The thirty day surveillance period does not provide 
a blanket authorization, but is appropriate only 
when necessary under the circumstances and any 
wiretaps so authorized must be initiated as soon 
as practical under the statute. State v. Christy. 
Law Div. .. 

The affidavit which constitutes the application pre- 
sents probable cause for the issuance of the order 
since it disclosed the existence of a surreptitious 
gambling operation involving many unknown par- 
ticipants. State v. Christy. Law Div. 

Possibility that a statute may interfere with another’s 
right of free speech under special facts does not 
invalidate the statute as to persons whose exer- 
cise of free speech was not infringed. State v. 
Young. Sup. Ct. 

A lay minister, who was the director of a settlement 
facility at which students gathered regularly and 
who was interested in students’ problems, did not 
have the status of “parent” under the statute. 
State v. Young. Sup. Ct. 

N.J.S.A. 2A:194A-2, prohibiting non-excepted persons 
from entering a school building with intent to dis- 
rupt classes, does not deny equal protection nor 
is it an unreasonable exercise of the state’s oo 
power. State v. Young. Sup. Ct. : : 


CONSUMER PROTECTION ACT 


Fraudulent practices may be enjoined under the Con- 
sumer Protection Act without a showing that the 
consumers were damaged as a result of the fraud. 
Kugler v. Romain. Chan. Div. 

The unconstitutionality of seller’s form contract or 
clause in such contract under N.J.S.A. 12A:2-302 
is strictly a matter of private concern and cannot 
be asserted by Attorney General in an action 
under the Consumer Protection Act. Kugler v. 
Heme Gren te lk lk i een invanceans 

Default judgments obtained by seller ‘against various 
consumers who had been victimized by seller’s 
deceptive practices will be cancelled and seller 
directed to repay monies collected under Legisla- 
tive mandate of fair treatment for consumer. Kug- 
ler v. Romain. Chan. Div. os 


CONTEMPT 


The Legislature intended that witnesses who refuse 
to answer questions after being granted immunity 
by the S.C.I. should be incarcerated until they 
answer the questions rather than that they be im- 
prisoned as a penal sanction for contempt. Zicar- 
elli v. N.J. State Commission of Investigation. 
Sup. Ct. 

2A: 85. 1 is not so vague and uncertain as to be un- 
constitutional. State v. Byrnes. App. Div. 

A publication will not be held in contempt for ma- 
terial published relative to a trial or prosecution 
unless there is no doubt the material is or was a 
serious and imminent threat to the administration 
of justice. In re Look Magazine. Law Div. 


CONTRACTS 


In view of recent amendments to the gambling stat- 
utes legalizing possession of a ticket in a lottery 
authorized by another state, and the amendment 
of the State Constitution to permit a state operated 
lottery in New Jersey, no public policy would be 
violated by the enforcement of a contract to div- 
ide the proceeds of a winning New York State 
lottery ticket. Pineiro v. Nieves, et al. App. Div. 

Under facts, installment contract for purchase of 
freezer was unenforceable where purchaser’s sig- 
nature was procured by fraud, even though pur- 
chaser made payments, where payments had been 
made in reliance on misrepresentation that con- 
tract was binding because purchaser had used 
freezer. Toker v. Perl. App. Div. 

The Courts should declare the dollar obligation of 
the State in contract cases and sovereign immun- 
ity should not be a defense, even though payment 
of the judgment ultimately will depend upon 
whether the Legislature will abide by the court’s 
decision. P, T & L Construction Co. v. Commis- 
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Statutes purporting to exempt members of the Na- 
tional Guard and military reservists from the pay- 
ment of tolls on the Garden State Parkway are 
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unconstitutional impairments of the existing con- 
tracts between the Highway Authority and its 
hordhoiders. N.J. Highway Auth. v. Sills. Chan. 
ps rr 

Contract creating an employment relationship cov- 
ering a one year period, but subject to termination 
at employer’s option three months after its date if 
employer did not find employee’s services to be 
profitable, is not one of personal satisfaction and 
decision to cancel was subject to test of good faith 
and reason2b'eness. Fitzmaurice v. Van Viaanderen 
Machine Co. App. Div. 

In action for breach of representation in 2 preamble 
of written agreement, it is no defense that the 
representation was honestly believed and brought 
about by the fravd of others. Palmiere, et al v. 
Forte, et al. Sup. Ct. .. 

From Status To Contract To Cooperation 


CONTRIBUTORY NEGLIGENCE 

The trial court’s error in refusing to charge on con- 
tributory negligence was not prejudicial where the 
evidence would not have supported a finding that 
contributory negligence contributed to the causa- 
tion of the accident. Jastremski v. General Motors. 
App. Div. 

The piaintiff’s diving into unfamiliar water did not 
constitute contributory negligence as a matter of 
law since he was entitled to rely upon the appar- 
ent invitation by the defendant to use the plat- 
form for diving, and the implied represenation that 
it was safe for that purpose, particularly in view 
of the murkiness of the water, and the absence of 
warnings or guards. McLaughlin v. Rova Farms, 
WS Cas. oe cen sencecdsexsesaesawes 536. 


CONVERSION 
Absent express agreement or special factors, prem- 
iums paid to an insurance agent are not trust funds, 
and cannot form the basis for a conversion action. 
Commercial Insurance Company of Newark v. 
Apgar. Law Div. 

Where individual controls corporation and uses it to 
defraud, personal liability will be imposed upon 
the individua:. Commercial Insurance Company of 
Newark v. Apgar Law Div ..............-....-. 579 

The measure of damages in the case of wrongful re- 
fusal to transfer stock is the highest intermediate 
value between the time of conversion and a rea- 
sonable time after the owner has received notice. 
Bayer v. Airlift International, Inc. Chan. Div. 662 

The tort of conversion is complete upon demand and 
refusal and therefore the highest value of the 
stock up to the time of trial could not be recovered. 
Bayer v. Airvift International, Inc. Chan. Div. 


CORPORATIONS 
An amendment to a certificate of incorporation, 
providing for the removal of a director without 
cause, as authorized by statute, does not enable 
the shareholders to remove a director without 
cause when the director had been elected prior to 
the amendment. Pilat v. Broach Systems, Inc. 
Law Div. 

A corporate director has an absolute, unqualified 
right to inspect the corporate books and records of 
account, irrespective of motive. Pilat v. Broach 
Syatenas, iG: Daw PGs ce ene cinvdacsncsincavanes 51 

A corporation may carry on its business in any 
state subject to the provisions of N.J.S.A. 14A:4-1. 
Pilat v. Broach Systems, Inc. Law Div. .... 51 

When specific performance is granted on option to 
buy stock in closed corporation calling for pay- 
ment over ten year period, Court will secure pay- 
ment by noting lien for unpaid balance on the 
certificates. Ascione v. Antonacci, et al. Sup. Ct. 

The corporate cloak may not be utilized as a sub- 
terfuge to justify wrong or perpetrate fraud and 
if it is so utilized the corporate veil may be 
pierced. Yacker v. Weiner, et al. Chan. Div. 

Corporate officers are trustees of the corporate as- 
sets and as such are bound to administer such trust 
faithfully for the benefit of creditors as well as 
stock holders and where they misapply assets or 
grossly mismanage the assets they may be per- 
sonally charged as having been unfaithful to their 
trust. Yacker v. Weiner, et al. Chan. Div. 

In assessing corporation business tax where book 
value of real estate ho!dings does not reflect fair 
value of the property Director may adjust to re- 
flect fair value even though such adjustment is not 
made in accordance with sound accounting prin- 
ciples. Brookchester, Inc. v. Director, Division of 
Taxation 296 

The purchaser of the assets of another corporation is 

not liable for the contingent tort liabilities o: the 

seller except in five situations, none of which are 

here present. McKee v. Harris-Seybold Company. 

Law Div. 313 


COSTS 

Expense of depositions incurred to set aside fraud- 
ulent conveyance should be borne by defendant 
where depositions were necessary and actually 
used at trial. Finch, Pruyn & Co., Inc. v. Mar- 
Chea eG eC, DS Se onc a cee vcaeesens 81 

Expenses of depositions should ‘not be taxed as costs 
to prevailing party as a matter of routine. Finch, 
Pruyn & Co., Inc. v. Martinelli, et al. Chan. Div. 81 

Attorney held personally liable to shorthand re- 
porter for expense of depositions but with claim 
over against client for reimbursement. Roberts, 
Walsh and Co. v. Trugman. Essex Co. Dist. Ct. 


COUNSEL FEES 
An actual trust will be imposed and an independent 
co-trustee appointed to accomplish testator’s inten- 
tion to provide a lifetime interest for his widow 
where testator’s attorney and sole beneficiary was 
aware of testator’s intent to support his widow for 
her life but did not urge testator to state that 
obligation in the will. Risley v. Kirkman. Sup. Ct. 561 
Counsel fee will be allowed from the corpus of the 
trust -for services of widow’s attorney in estab- 
lishing a testamentary trust since to require the 
widow to bear such costs would run against the 
purpose of the trust. Risley v. Kirkman. Sup. Ct. 


COUNTERCLAIM 
Recoupment action on counterclaim not barred by 
Statute of Limitations at time principal action was 
commenced will not be considered as untimely 
where counterclaim involves same facts upon 
which plaintiff relies. Atlantic City Hospital v. 
Finkle. Atlantic Co. Ct., Law Div. 
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COUNTIES 
Under N.J.S.A. 2A:158-7, the Assignment Judge for 
the County has final and conclusive authority, sub- 
ject to appellate review, to approve expenditures 
requested by the prosecutor in excess of amounts 
appropriated by the board of freeholders, and such 
overriding authority includes power to approve 
the employment of assistant prosecutors, county 
detectives and county ,investigators. In re Bigley. 
Sup. Ct. 


COUNTY DISTRICT COURTS 
The County District Court had jurisdiction to enter 
a $59,230 judgment for 576 separate violations of 
the Outdoor Advertising Act, N.J.S.A. 54:40-67, in 
spite of the general limitation of its jurisdiction 
to $1,000. Kingsley v. West Outdoor Advertising 
Co. Sup. Ct. 


COURTS 

Implementing the Blueprint - Part I A Regional 
Superior Court by Murray R. Miller 

U.S. Supreme Court Lays Down Guidelines ‘for 
Handling Unruly Defendants 2 2 ewe ey 

Prior service of a trial judge as assistant prosecutor 
did not disqualify him from presiding at trial of 
indictment returned after he left prosecutor’s office 
where trial judge had no prior knowledge of prose- 
cutor’s file. State v. Hill. App. Div. ..... 

Claim that trial judge could not sit as a Superior 
Court judge because he had not been admitted for 
at least ten years as an attorney cannot be raised 
for the first time on appeal. State v. Hill. App. Div. 530 


COVENANTS 
Covenant requiring plans of proposed building to 
be submitted to grantor for approval is valid 
despite absence of objective standards for approval 
but disapproval by grantor must be reasonable 
and made in good faith. Syrian, etc. v. Palisades 
Associates. Chan. Div. .. 


CREDITORS RIGHTS 

Bank which advanced money to contractor to enable 
him to pay his laborers and acquire supplies is 
not entitled to a mechanics lien nor is it entitled 
to be subrogated to the position of the laborers or 
materialmen who received the funds in the ab- 
sence of an assignment or agreement to assign the 
mechanics lien. Board of Education of Bayonne v. 
Kolman, et al. Chan. Div. ........... 773 

The filing of a security interest by bank which "ad- 
vanced money io a contractor in return for an 
assignment of accounts receivable does not entitle 
bank to payment from the owner or surety where 
the amount due lien claimants at time of filing 
exceeded the amount then held by the owner. 
Board of Education of Bayonne v. Kolman, et al. 
SONS 25, eet etc kacbiee eh ccbecuas Se eee 773 


CRIMINAL LAW 
The Riddle of Eye-Witness Identifications by Mar- 
shall J. Hartman 
Public Trial Required on Confession Hearing. U.S. 
v. Rundle. Ct. of App., 3rd Cir. ...... 1 
As a matter of rudimentary fairness, a defendant is 
entitled to disclosure of the presentence report 
with a fair opportunity to be heard on any evi- 
dence relevant to the sentencing. State v. Kunz. 
Sup. Ct. ry he 5 | See 4 .. 88 
Under facts defendant was not prejudiced by denial 
of his motion ror disclosure of his presentence re- 
port. State v. Marvel. Sup. Ct. . 34 
Defendant who wilfully and knowingly voted for 
overexpenditures of line items in budget is guilty 
of misconduct irrespective of his motive. State v. 
Boncelet. App. Div. 34 
That a law has not been fully ‘enforced against 
others or that political considerations may have 
motivated the prosecution does not establish a 
violation of equal protection; there must be proof 
of purposefully discriminatory enforcement. State 
v. Boncelet. App. Div. 34 
Indigent defendant does not have a constitutional 
right to a court appointed attorney at a parole re- 
lease consideration hearing. Puchalski v. Parole 
Board. Sup. Ct. 65 
Where there are multiple defendants, each defendant 
is entitled to ten peremptory challenges, and de- 
nial of the right to ten peremptory challenges each 
is prejudicial per se. State v. Hammond. App. Div. 70 
Acquittal of co-defendant in prior trial does not col- 
laterally estop prosecution and conviction of de- 
fendant for same offense in subsequent trial. State 
v. Mondrosch. App. Div. 98 
New Jersey law does not permit the police to hold a 
potential defendant as a material witness. State 
v. Price. Law Div. 131 
Although the offenses of receiving stolen goods and 
breaking and entering with intent to steal are not 
necessarily repugnant in all cases, a conviction for 
breaking and entering was improper where the 
only proof of the defendants’ intent to steal was 
their possession of the same stolen goods which 
they had already pleaded guilty to receiving. State 
v. Bell. Sup. Ct. . 148 
Physical interference with police officer in perieren- 
ance of his duty is not an essential element for 
conviction under local ordinance prohibiting in- 
terference with officer in performance of his duty. 
East Brunswick v. Malfitano. App. Div. 164 
A police officer is entitled to the same constitutional 
rights under the Fifth Amendment as any other 
citizen. State v. Bode. App. Div. 190 
Where admission of guilt was not made during ‘a 
custodial interrogation, the Miranda warnings 
were not applicable. State v. Bode. App. Div. 190 
Whether Miranda warnings are required where de- 
fendant is a police officer with long experience 
not decided. State v. Bode. App. Div. 190 
In re Gault will not be applied retroactively to in- 
validate adjudications of juvenile delinquency 
where petitioner was not confined by reason of 
such adjudications but because of his conviction 
of certain adult crimes. State Ex. rel. E. K. App. 
eee ; hy. ued . 190 
Defendant is not entitled to a credit for excess time 
served in a prior conviction to lessen the time 
served on a subsequent conviction. State v. Marnin. 
App. Div. 191 
County Court judge exceeded his judicial power in 
reversing conviction on appeal from municipal 


court because of absence of municipal court record 
where neither, the State nor the defendant was to 
blame for municipal court clerk’s failure to for- 
ward the record to the county clerk. State v. Em- 
mett. App. Div. .. 191 
Where defendant entered “guilty ‘plea’ knowing he 
could be sentenced to the maximum term provided 
by the statute but made no inquiry as to what the 
maximum term was his plea of guilty cou'd not 
be withdrawn for failure to be advised thereof. 
State v. Smith. App. Div.! 
Before accepting plea of guilty from a defendant it 
is advisable for trial court to inform defendant 
what the maximum sentence permissible under the 
law is. State v. Smith. App. Div. 210 
It was prejudicial error for the trial court to fail to 
charge the jury as to the meaning of “possession” 
under N.J.S.A. 2A:139-1 which penalizes know- 
ingly receiving a stolen automobile, since the jury 
might have believed that the defendants had 
possession of the automobile even if they were 
only passengers without knowledge that it was 
stolen. State v. Kimbrough. App. Div. ..... ..... 212 
Where owner of property interposes himself to pre- 
vent thief from taking money from portion of his 
premises in which it had been kept and thief’s use 
of force to escape with the money is concurrent or 
concommitant with the taking, thief’s action is 
robbery, not larceny. State v. Culver. App. Div. 214 
A defendant convicted of violating the Uniform Nar- 
cotics Drug Law may not be punished as a second 
offender under N.J.S.A. 24:18-47(c) (2) when the 
second violation occurred, and the indictment 
based thereon was entered, prior to his first con- 
viction under the act. State v. Johnson. App. Div. 214 
A defendant must receive proper notice and a reason- 
able opportunity to be heard before he may be 
charged as a second offender under the Uniform 
Narcotics Drug Law. State v. Johnson. App. Div. 214 
Although conviction for assault and battery was im- 
proper where the defendant intervened under a 
reasonable, if mistaken, belief that a police officer 
was assaulting his niece, the defendant’s later 
actions in threatening to shoot the policeman were 
not defensive and his conviction for threatening 
the life of a police officer was proper. State v. 
Montague. Sup. Ct. e 
Absent an accusation against Aateinas. prior to 
sentencing that the offense of which he was found 
guilty was a third one, his conviction therefor 
must be treated as a first offense and the court 
may exercise its discretion and may impose a 
prison term and suspend the sentence or impose 
a term of probation. State v. Bozeyowski. Essex 
Co. Ct. sgt. . 226 
Prosecutor’s representation in open court that in- 
dictment would be moved ‘for dismissal after sen- 
tencing amounted to pledge of public faith which 
may not be withdrawn absent a showing of bad 
faith or manifest injustice to the State. State v. 
RIE: RR AMEE so 5 od. csis,¢.5.0.5)acy bm Rane acess 227 


2A:113-3 and 4 (plea and sentence in murder cases) 
are not coercive as a matter of law and are con- 


stitutional. State v. Byrnes. App. Div. 247 
2A:85-1 is not so vague and uncertain as to be un- 
constitutional. State v. Byrnes. App. Div. 247 


Indictment was improperly returned where the only 
evidence presented to the grand jury was hear- 
say statements by a policeman as to descriptions of 
suspects and identifications, the State gave no 
reason to justify its reliance on this evidence, and 
there was no apparent reason why witnesses cou'd 
not have been produced. State v. Costa and Soli- 
mene. Law Div. 

Where two criminal statutes prohibit the same act, 
they must be read in a manner most favorable to 
the accused. State v. Morse. App. Div. 259 

Any conflict between a general and a later specific 
statute covering the same offense should be re- 
solved by considering the later as prevailing over 
the former as an exception to it; hence where de- 
fendant is charged with uttering a worthless check 
over $200 he should be indicted under N.J.S.A. 
2A:111-15 and not under N.J.S.A. 2A:111-1. State 
v. Morse. App. Div. 259 

Where defendant is not a member of group which 
might be excluded from jury service because of 
terms of oath administered to jurors, Court will 
not decide whether the oath requirements are 
constitutional. State v. Smith. Sup. Ct. _. 259 

Court will presume prosecutor did not exercise 
peremptory challenges to systematically exclude 
Negroes from jury. State v. Smith. Sup. Ct. 259 

An accused’s right to counsel at a line-up does not 
apply to line-ups prior to June 12, 1967. State v. 
Mustacchio. App. Div. 262 

The record must show that defendant had requested 
a hearing to determine the fairness of the totality 
of the circumstances surrounding a pretrial iden- 
tification before he can object to admission of 
identification evidence as unfair and invalid. State 
v. Mustacchio. App. Div. 262 

Subsection i. and m. of the juvenile delinquency 
statute, N.J.S.A. 2A:4-14, are constitutional and are 
not vague. State in the Interest of L.N. App. Div. 263 

For a violation of N.J.S.A. 2A:4-14 it need not be 
proven, chemically, that substance breathed was 
dangerous to health but only that the conduct of 
the juvenile endangered his health or general 
welfare. State in the Interest of L.N. App. Div. 263 

N.J.S.A. 2A:148-10 which prohibits the incitement of 
assaults upon the police force is not unconstitu- 
tionally vague or an unreasonable restriction upon 
free speech and assembly. State v. Hopson. Law 
Div. . 294 

N.J.S.A. 2A:148-10 prohibits encouragement ‘of as- 
saults upon individual policemen as well as upon 
the police force as a group. State v. Hopson. Law 
Div. : 294 

Whether a sentencing judge should disqualify him- 
self from hearing a post- -conviction relief applica- 
tion of same defendant is left to ‘. pos s sound 
discretion. State v. Flowers. App. D 295 

Defendant cannot be found guilty of Gaine under the 
influence of a barbiturate contrary to 2A:170-77.8 if 
he has a valid prescription for the drug even if he 
ingests more than the quantity prescribed. State 
v. Leonardo. App. Div. 318 

The proper test under N.J.S.A. 2A:85-12 is not what 
the provisions of the foreign statute are, but 
rather, whether the offense committed in the 
foreign jurisdiction would be a high misdemeanor 
if it had been committed in this State; and, in 


meeting that test, the entire record of conviction 
in the foreign jurisdiction must be reviewed. State 
v. Hines. App. Div. .. 

Where examination by psychiatrist who was ordered 
to determine competency of defendant to stand 
trial was sufficiently comprehensive, the court may 
permit him to express his opinion as to sanity at 
the time of the crime. State v. Risden. Sup. Ct. 335 

An amendment of an indictment purporting to effect 
a correction in identifying the date of the offense 
intended to be charged by the Grand Jury is per- 
missible at least where time is not of the essence. 
State v. Kuske. App. Div. .................. . 360 

In a prosecution under NJ. S.A. 2A:135-8¢ agninet: a 
freeholder who was financially interested as a 
10% stockholder and director in a company furn- 
ishing goods to the county, the State is not re- 
quired to show a specific “corrupt intent.” State 
v. Lambertson. App. Div. 383 

Held, on facts, prosecutor properly ‘questioned de- 
fendant regarding defendant’s prior use of nar- 
cotics where defendant had denied knowledge of 
presence of narcotics in an automobile which he 
had previously rented. State v. Williams. App. Div. 407 

Absence of the written waiver of jury trial required 
by former R.R. 3:7-1(a) does not go to the juris- 
diction of the court to try the case without a jury 
nor initiate the conviction where defendant un- 
derstandingly waived jury trial orally in open 
court but better practice is to obtain a signed 
waiver. State v. Paolino. App. Div. : 423 

Prima facie evidence of consorting for an unlawful 
purpose created under N.J.S.A. 2A:170-1 by the 
fact that the person apprehended bears a bad rep- 
utation and is found consorting with persons who 
bear a bad reputation is constitutional. State v. 
Cremens, et al. Essex Co. Ct. 2 . 447 

Counsel must be present during Pre ‘Trial photo- 
graphic identification of an accused who is in cus- 
tody. United States of America v. Zeiler. U.S. Ct. 
of App. for 3rd Circuit 491 

The descriptive clause in N.J.S.A. 2A:121-4(b) applies 
not only to companies “ie en but to per- 
sons. State v. Hill. App. D 530 

The privilege of non- <n as unavailable to de- 
fendant pleading self-defense to an indictment for 
murder, since the “curtilage” of his home did not 
extend to the public vo fronting his dwelling. 
State v. Provoid. App. D. 535 

There is no privilege of aeneeateaak. ‘and the ordinary 
rules of self-defense apply, if the premises in ques- 
tion are jointly occupied by assailant and defender. 
State v. Provoid. App. Div. ; 535 

It was error to admit a murder confession by a 16 
year old where the police had made no substantial 
effort to have a parent or legal representative pres- 
ent during the questioning, he was questioned re- 
peatedly over a period of two months, some of the 
confession was inconsistent with the physical evi- 
dence, and there was no substantial independently 
corroborative evidence. State in the Interest of 
Dorsey. App. Div. : 536 

Judge’s charge to the jury with respect to ‘offense of 
public lewdness must explain that the statute re- 
quires not only an intent by defendant to do the 
unlawful act, but also an intent that the act be 
seen. State v. Beckett. Sup. Ct. 547 

Where a defendant convicted under the Sex Offender 
Act duly challenges the sufficiency of any material 
aspect of Menlo Park Diagnostic Center’s pre- 
sentencing report, he is entitled to be confronted 
with the witnesses against him, with the right to 
cross-examine and with the right to offer evidence 
on his own behalf. State v. Horne, et al. Sup. Ct. 582 

Where issue as to whether Miranda warnings were 
given is submitted to jury, they should be in- 
structed as to the content thereof and to disregard 
statement completely if they —_ warnings were 
not given. State v. Ford. App. Div. ............ 582 

Where police stop car for identification “check and 
driver’s license coincides with registration, descrip- 
tion of car on registration matches vehicle and po- 
lice verify ownership of car with Trenton, further 
search of car for serial number is unreasonable. 
Evidence seized as a result must be suppressed. 
State v. Braxton. App. Div. 

Where police make valid temporary stop of motor 
vehicle to check license and registration, undue 
extension of the detention under the facts without 
reasonable cause creates an invalid arrest. Evi- 
dence seized must be suppressed. State v. Braxton. 
App. Div. 593 

An arrest without a “warrant for driving under the 
influence was not invalid even though officers did 
not see defendant driving where the defendant 
admitted to them that he was the driver and that 
he had been drinking. State v. Macuk. Sup. Ct. 618 

Composite sketch prepared by police artist from de- 
scription given by victim of crime and identified 
by victim as likeness of offender is admissible 
where sketch is made under circumstances pre- 
cluding unfairness or unreliability. State v. Gi- 
nardi. App. Div. . 633 

Where there has been a determination that certain 
matter is not obscene in a proceeding under N.J. 
S.A. 2A:115-3 or in a declaratory judgment action 
under N.J.S.A. 2A:16-50, the prosecutor will be 
enjoined from moving an indictment for a viola- 
tion of N.J.S.A. 2A:115-2 based upon the same facts. 
Keuper v. Wilson. Chan. Div. 634 

Equity will enjoin a criminal prosecution to preserve 
a defendant’s civil rights under the First Amend- 
ment. Keuper v. Wilson. Chan. Div. 634 

The existence of a conspiracy inclusive of defendant 
must be shown by proof independent of declara- 
tions of alleged co-conspirators before such dec- 
larations are admissible against him. State v. Boi- 
ardo, et al. App. Div. 635 

A continuous conspiracy which, in fact, is but ‘one 
overall collusive arrangement, cannot be split into 
separate conspiracies for the purpose of multiple 
prosecutions. State v. Ferrante. App. Div. .. 649 

Face-to-face pretrial identification procedure was un- 
duly suggestive and constituted a singling out of 
the defendants, making it fundamentally unfair 
and violating their Sixth Amendment right to 
counsel. State v. Edge and Robbins. App. Div. 667 

Where police questioning was continued after de- 
fendant had requested his attorney, who could 
not be located, testimony of police officer as to 
oral confession should have been stricken since de- 
fendant did not knowingly and intelligently waive 
his right to counsel. State v. Slobodian. Sup. Ct. .. 678 









































Criminal Law, Cont’d 


Where defendant’s wife did not have an equal right 
of access to a garage used to store household 
goods, she had no independent right of her own 
to consent to a search. United States of America 
ex rel. William Cabey. U.S. Ct. of App. for the 
Third Circuit 679 

Evidence that another participant in the crime had 
fled and attempted to throw away the gun was 
admissible against the defendant since acts in fur- 
therance of the conspiracy are probative eones 
all conspirators. State v. Wilson. Sup. Ct. 

Exclusion of two veniremen for cause who panel 
equivocal answers concerning capital punishment 
did not violate defendant’s right to due process 
since a prospective juror may be excluded if he 
cannot affirmatively say he would vote for the 
death penalty where the circumstances warrant it. 
State v. Wilson. Sup. Ct... . 125 


The State did not infringe the defendant’s right te a 
fair trial by commenting upon his prior convic- 
tions where his own counsel had introduced such 
evidence on direct and the Court’s instructions 
limited the jury to considering them as bearing 
on his credibility only. State v. Sinclair. Sup. Ct. . 741 

It was not error to permit evidence of the arrest 
of another alleged participant where it corroborat- 
ed the testimony of the prosecution’s witness con- 
cerning the alleged conspiracy. State v. Sinclair. 
«SI gaat ai ee ea ieee ape sa are . T4l 

It was plain error to charge that the aider and dale 
tor could not be found guilty without finding the 
principal guilty since the jury could have con- 
cluded that the aider and abettor was guilty as a 
principal actor independent of his aiding and 
abetting the co-defendant. State v. Morales and 
Yates. App. Div. ; . 158 

United States v. Wade does net souls, ona the pres- 
ence of counsel is not required, where out-of-court 
identification takes place during the investigatory 
phase of the case, before the defendant is arrested 
or taken into custody. State v. Moore. App. Div. . 758 


An attorney and a claims adjuster who submit false 
claims to insurance company may be indicted and 
convicted of obtaining money by false pretenses 
or of embezzlement. State v. Zwillman. App. Div. . 774 


Where the fact of age is one of the essentials that 
must be established as an element of the crime, 
the victim’s testimony as to her age is sufficient 
even without corroboration. State v. Riley. App. 
2 RS ee SR Reta EON RENNES I Ne! 790 


It was unconstitutional ex post facto legislation for 
the trial court to sentence a defendant under the 
Sex Offender Act (N.J.S.A. 2A:114-2), where the 
crime of incest. was not covered by the Act at the 
time committed by defendant since the Sex Of- 
fender Act provides for different treatment than 
that under the Crimes Act (N.J.S.A. 2A:164-3). 
State v. Johns. App. Div. ..... 791 


When a police officer uses unnecessary fence in mak- 
ing an arrest, the person arrested is justified in 
using reasonable force to protect himself, and if 
the officer is injured, no criminal offense has been 
committed. State v. Washington et al. Sup. Ct. 807 

A suspended sentence with an appropriate term of 
probation is sufficient penalty for a person who is 
convicted for the first time of possessing marihuana 
for his own use since it is the policy of the law to 
a the youthful offender. State v. Ward. Sup. 


A citizen must submit peaceably to arrest whether 
or not lawful, but if the officer uses excessive 
force, the citizen may use force reasonably nec- 
essary to protect himself unless he knows that the 
officer would stop using excessive force if he 
me submit to the arrest. State v. Mulvihill. 
Ct. 822 
omens was deprived of his Sixth Amendment 
right of confrontation where testimony was read 
back to the jury by the reporter which had been 
given out of the jury’s presence concerning a 
statement damaging to defendant made by an 
anonymous declarant. State v. King. App. Div. 842 
The admonition given by the court could not fairly 
be said to have erased the damaging effect of 
offensive testimony from the minds of the jurors 
since there exists a reasonable Possibility that the 
testimony contributed to the jury’s finding of guilt. 
State v. King. App. Div. 842 
N.J.S.A. 2A:156A-1 is constitutional since it pro- 
vides for a sufficient description of particular 
crimes, persons, conversations and facilities for its 
application and requires a factual showing for the 
necessity of utilizing electronic surveillance. State 
v. Christy. Law Div. 843 
The thirty day surveillance period does not provide 
a blanket authorization, but is appropriate only 
when necessary under the circumstances and any 
wiretaps so authorized must be initiated as soon 
as practical under the statute. State v. Christy. 
Law Div. . 843 
The affidavit which constitutes the application pre- 
sents probable cause for the issuance of the order 
since it disclosed the existence of a surreptitious 
gambling operation involving many unknown par- 
ticipants. State v. Christy. Law Div. 843 
Under U.S. v. Wade, where police know defendant is 
represented by counsel, testimony as to defendant’s 
identification at a lineup without counsel being 
present will be excluded. State v. Wilbely. App. 
Se etre & nee og Fe So Sue ue oe AR. Coa . 857 
Under N.J. S.A. ‘24: 18- 4 a person possessing mari- 
huana and heroin at one time and place is not 
guilty of two separate and distinct crimes, but is 
guilty of the one offense of unlawful possession 
of narcotic drugs. State v. Butler. App. Div. ... 869 
Where victim confronted defendant in hospital where 
he was being treated within 15 minutes after as- 
sault his identification was virtually spontaneous 
and not within the proscription of U.S. v. Wade. 
State v. Dutton. App. Div. . 870 
The pretrial identifications of the defendant were 
not unfair or unnecessarily suggestive or violative 
of due process. State v. Mustacchio. Sup. Ct. . 885 
Police lineup conducted prior to the decision in U.S. 
v. Wade is not invalid because of the absence of 
counsel. State v. Mustacchio. Sup. Ct. . 
Assault with intent to commit sodomy and ‘attempt 
to commit sodomy do not constitute one crime 
since the first requires a greater degree of prox- 
imity to completion. State v. Still. App. Div. ..... 886 


A conviction on one count may be upheld even 
though the defendant is acquitted on a second 
count charging substantially the same offense,. 
since the two verdicts need not be consistent. 
State v. Still. App. Div. 

It was not error to admit testimony as to the reason 
for the variance of testimony on two differerit~ 
days since the evidence was not offered for the 
purpose of showing conduct of the defendant in- 
consistent with his claim of innocence. State v. 


Gray. App. Div. 886 


To be incidental to an arrest, a “warrantless search 
must be undertaken with the advance intent to 
arrest without regard to the results of the search. 
State v. Baker. App. Div. 887 

N.J.S.A. 2A:194A-2, prohibiting nonexcepted persons 
from entering a school building with intent to dis- 
rupt classes, does not deny equal protection nor is 
it an unreasonab’e exercise of the state’s police 
power. State v. Young. Sup. Ct. 

A lay minister, who was the director of a settlement 
facility at which students gathered regularly and 
who was interested in students’ problems, did not 
have the status of “parent” under the statute. State 
v. Young. Sup. Ct. . 891 

Possibility that a statute may interfere with ‘an- 
other’s right of free speech under special facts 
does not invalidate the statute as to persons whose 
exercise of free speech was not infringed. State v. 
Young. Sup. Ct. 891 

It is not error to allow the jury to take the indict- 
ment into the jury room where there is no allega- 
tion or demonstration of any actual prejudice suf- 
fered by the defendant. State v. Chauncey. App. 
> aa oe 903 

A guilty plea was involuntary where the actions of 
plea judge, the defendani’s attorney and the prose- 
cutor led the defendant to reasonably and actu- 
ally believe that the judge had promised that a 
certain sentence would be imposed in return for 
the defendant’s plea. State v. Poli. App. Div. ..... 903 


CROSS-EXAMINATION 


Trial court erred in preventing defendant from 
showing the specific circumstances under which 
the State’s principal witness had been granted 
immunity and the nature of arrangements made 
for immunity. State v. Zwillman. App. Div. ..... 774 


CUSTODY 

Where custody of children was at issue, mental hos- 
pital record of spouse may be subpoenaed to be in- 
spected by court and if any portion of record 
should be relied upon by court, the — factors 
must be disclosed to the parties. D. v . Chan. 
Div: .. 99 

Where a defending parent refused to submit to psy- 
chiatric evaluation as required by the court, there 
may be no alternative to permitting a pretrial 
deposition of a committing physician, notwith- 
standing the patient-physician privilege. D. v. D. 


Chan. Div. 99 
Religion ought normally not enter into custody dis- 
putes. T. v. H. App. Div. 382 


Superior Court, Law Division, has jurisdiction to 
award custody in habeas corpus. proceeding 
brought to determine whether child was being 
illegally detained. S. v. H. M. & E. M. App. Div. .. 790 


DAMAGES 


Recovery of Funeral Expenses Allowed in Death 
Survival Actions 49 
Held, on facts, failure of physician to sign the affi- 
davit of the certificate of insanity in the presence 
of a notary and his failure to make a personal ex- 
amination of patient within ten days prior to cer- 
tificate did not constitute a sufficient foundation 
for punitive damages. DiGiovanni v. Pessel. Sup. 
Ct. 125 
For punitive ‘damages there must be circumsiances 
showing the act was actuated by actual malice or 
accompanied by a wanton and willful disregard otf 
the rights of another. DiGiovanni v. Pessel. Sup. 
Ct , 125 
Reduction of Damages for Decreased Earning Ca- 
pacity to Present Worth or Value by Hon. Joseph 
W. Menzie 125 
The trial court erred in not assessing punitive dam- 
ages against a real estate broker firm which rati- 
fied a breach of fiduciary duty by one of its 
salesmen by defending his conduct in its answer 
and counterclaiming for a commission on the sales 
involved. Security Aluminum Window Manufac- 
turing Corp. v. Lehman Associates, Inc. et al. 
App. Div. 127 
Where punitive damages ° were otherwise justified, 
they shou!d not have been denied merely because 
of the possibility that such an award might influ- 
ence the judgment of the Real Estate Commission 
in possible license proceedings against the defend- 
ant salesman. Security Aluminum Window Manu- 
facturing Corp. v. Lehman Associates, Inc., et al. 
App. Div. 127 
In view of the ample testimony showing back in- 
juries, pain and suffering, and permanent impair- 
ment of plaintiff’s activities, an appellate court can 
not properly say that the jury verdict of $80,000 
was so clearly excessive as to justify reversal, al- 
though it would appear high. Fritsche v. Westing- 
house Electric Corp. Sup. Ct. 213 
In the future, both trial and appellate courts con- 
fronted with excessive verdicts should resort to . 
remittitur where possible, to avoid unnecessary 
new trials. Fritsche v. Westinghouse Electric 
Corp. Sup. Ct. .. 213 
A plaintiff who accepts remittitur. may not appeal, 
but where defendant has appealed, plaintiff may 
cross-appeal to seek reinstatement of the jury’s 
verdict. Mulkerin v. Somerset Tire Service, Inc. 
App. Div. : 406 
Held, on facts, trial court erred in ordering remitti- 
tur. Mulkerin v. Somerset Tire Service, Inc., App. 
Sta A. ska cretas ane tS 
Damages can be awarded for violation of Constitu- 
tional and Statutory right even in absence of any 
statutory provision for a Gray v. Serruto 
Bidrs. Inc. et al. Chan. Div. 448 
Superior Court can award damages for ‘mental suf- 
fering caused by intentional act of racial discrimi- 
nation in rental of apartment. Gray v. Serruto 
Bldrs. Inc. et al. Chan. Div. 
Action for injunction against racial discrimination in 
rental of apartment, and damages, lies in absence 
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of resort to administrative remedy. Gray v. Serru- 
to Bldrs. Inc. et al. Chan. Div. 

In absence of any evidence or guidance as to how 
jury was to compute the present value of plain- 
tiff’s loss of future earnings, that portion of the 
verdict was based upon sheer conjecture. Russell 
v. City of Wildwood. U.S. Ct. of Appeals, 3rd Cir. 601 

A tenant in a 400-unit apartment complex is not re- 
quired to make repairs himself before he is en- 
titled to diminution of rent for breach of this 
implied covenant of habitability. Academy Spires, 
Inc. v. Brown. Essex Co. Dist. Ct. 619 

Although precision is not possible, it is reasonable 
to abate the rent by an amount proportionate to 
the diminution of services. Academy ren, Inc. v. 
Brown. Essex Co. Dist. Ct. 619 

The measure of damages in the case of wrongful 
refusal to transfer stock is the highest intermedi- 
ate value between the time of conversion and a 
reasonable time after the owner has received 
notice. Bayer v. Airlift International, Inc. Chan. 
Div. 662 

The tort of conversion is complete upon demand 
and refusal and therefore the highest value of the 
stock up to the time of trial could not be re- 
covered. — v. Airlift International, Inc. Chan. 
Div. 662 

Township is ‘entitled to compensation for ‘taking of 
a railroad siding, even though it was constructed 
on the bed of a public street since the street 
would be left without access to the new highway 
when completed. State v. Township of South 
Hackensack. App. Div. 175 

Trial court was correct in instructing the jury to 
find the fair market value of the land taken, 
rather than the cost of replacement facilities, 
since the award was for all possible interests, not 
only those of the township. State v. Township of 





South Hackensack. App. Div. ................--. 715 
DEAD MAN’S ACT 
N.J.S.A. 2A:81-2 is not concerned with dental mal- 
practice negligence actions. Germann v. Matriss. 
PO ee ee en Pd ee RR eR ty ie 141 
DEATH ACTIONS 
Recovery of Funeral Expenses Allowed in Death 
SC AOI a os hws cadences esamennomannaes 49 


DECLARATORY JUDGMENT 


There must be an adversary party before relief may 
be granted by way of declaratory judgment. Pas- 
saic Valley Sewerage Commissioners v. City of 
Paterson. Law Div. 2 

The Fund may maintain a declaratory ‘judgment 
action to determine whether the Fund or the dis- 
claiming insurance carrier shou'd be required to 
defend the negligence action. Unsatisfied Claim 
and Judgment Fund Board v. Concord Ins. Co, Law 


Div. 

Statutory right of Fund to deny payment after a 
judgment is rendered on grounds that the judg- 
ment debtor was insured does not deprive Fund of 
right to seek declaratory judgment as alternative 
remedy. Unsatisfied Claim and Judgment Fund 
Board v. Concord Ins. Co. Law Div. 384 

In bringing a declaratory judgment action, no wrong 
need be proved but the mere existence of a claim, 
or threat of a possible claim, disturbing the peace 
of the plaintiff’s freedom by casting doubt or un- 
certainties upon his rights or status, establishes 
the requisite condition or justiciability. Camarco, 


et al v. City of Orange, et al. Law Div. .......... 678 
DECLARED VALUE 
Instruction sheet attached to shipper’s invoice ad- 
vising carrier to insure merchandise for full va'ue 
was sufficient declaration of value so as not to limit 
plaintiff to a recovery under carrier’s filed tariff. 
Dover Farms, Inc. v. American Air Lines, Inc. 
App. Div. ..... ; ae 635 
DEFAULT JUDGMENTS 
Default judgments obtained by seller against vari- 
ous consumers who had been victimized by sel- 
ler’s deceptive practices will be cancelled and 
seller directed to repay monies collected under 
Legislative mandate of fair treatment for con- 
sumer. Kugler v. Romain. Chan. Div. 531 


DEFAULTS 


Application of defendant in divorce action to set 
aside default judgment and to interpose a 
defense should be solicitously considered by courts 
in order to protect interests of parties. Curry v. 
Curry. App. Div. 277 

Application to set aside a default in a divorce action 
is not to be governed by standards enunciated by 
the dissent in Loeb v. Loeb, 50 N.J. 343, where the 
court dealt with an order to show cause why: a 
judgment nisi should not become absolute. Cur- 
ry v. Curry. App. Div. ... 27% 


DEFENSES 


Equitable defenses as well as legal defenses assert- 
ing payment or absolution from payment in whole 
or in part are available to a tenant in a dispossess 
action and must be considered by the court. Marini 
v. Ireland. Sup. Ct. .......... ater valet taeew ete 481 


DEPOSITIONS 


Expense of depositions incurred to set aside fraud- 
ulent conveyance should be borne by defendant 
where depositions were necessary and actually 
used at trial. Finch, Pruyn & Co., Inc. v. Marti- 
nelli, et al. Chan. Div. 81 

Expenses of depositions should not be taxed ‘as costs 
to prevailing party as a matter of routine. Finch, 
Pruyn & Co., Inc. v. Martinelli, et al. Chan. Div. 81 

Attorney held personally liable to shorthand re- 
porter for expense of depositions but with claim 
over against client for reimbursement. Roberts, 
Walsh and Co. v. Trugman. Essex Co. Dist. Ct. .... 362 


DIRECTED VERDICT 


While evidence of conviction may be shown in a 
civil case to affect credibility, this alone is not 
sufficient to compel consideration of ultimate fact 
in issue by jury where there is no basis for rea- 
sonable minds to differ on that issue. Harvey v. 
Craw and Walker and Dow. App. Div. .......... 353 
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DIRECTORS 
An amendment to a certificate of incorporation, pro- 
viding for the removal of a director without cause, 
as authorized by statute, does not enable the 
shareholders to remove a director without cause 
when the director had been elected prior to the 
amendment. Pilat v. Broach Systems, Inc. Law Div. 
A corporate director has an absolute, unqualified 
right to inspect the corporate books and records of 
account, irrespective ‘of motive. Pilat v. Broach 
OO a ee oe 


DISCIPLINARY PROCEEDINGS 
Attorney who gives false testimony to Internal Rev- 
enue Service and to F.B.I. is guilty of a breach 
of ethics although the fact that he later recants 
and tells the truth can be taken into consideration 
in determining the nature and amount of the pen- 
alty. In the Matter of Myron Weiner, an Attorney- 


51 


51 


at-Law. Sup. Ct. ....... 5 iglesia chennai aepiniote 483 


DISCOVERY 

Where custody of children was at issue, mental hos- 
pital record of spouse may be subpoenaed to be 
inspected by court and if any portion of record 
should be relied upon by court, the specific 
factors must be disc]»osed to the parties. D. v. D. 
Chan. Div. Bret ; 2 ee 

Although the patient-privilege is waived if a judge 
finds that the holder of the privilege has caused the 
physician to testify in any action, there is still no 
absolute right to pretrial deposition of a physician. 
D. v. D. Chan. Div. F 3 {Jted 

Where internal hospital communication did not re- 
late to the care and treatment of the patient, but 
was relevant and could reasonably lead to the dis- 
covery of admissible evidence, it is capable of dis- 
covery even though it might be inadmissible in the 
trial of the action. Gureghian et al v. Hackensack 
Hospital, et al. Law Div. a 


DISORDERLY PERSONS 

N.J.S.A. 2A:170-28 applies generally to any assembly 
and the measure of quiet and good order is to be 
tailored to the peculiar circumstances of the meet- 
ing. State v. Morgulis. App. Div. . < sork 

Defendant’s conviction under N.J.S.A. 24:170-28 was 
affirmed when evidence showed his conduct was 
disruptive to other spectators attempting to view 
basketball game. State v. Morgulis. App. Div. 

For defendant to be guilty under N.J.S.A. 2A:170-29 
(1) the words must be spoken loudly in a public 
place and be of such a nature as to be likely to 
incite the hearer to an immediate breach of the 
peace or to affect the listener’s sensibilities and 
therefore the statute is constitutional. State v. 
Profaci. Sup. Ct. 

For a defendant to 
29(1) the words must be spoken loudly, in a public 
place, and must have effect of inciting hearer to 
breach of peace and to affect listener’s sensibilities. 
State v. Reed. Sup. Ct. ee =the 

Convictions under NWJ.S.A. 2A;170-28 sustained 
where juvenile girls were unlawful intruders in a 
school and were causing a disturbance. State in 
the Interest of: C.S. and J.C. App. Div. ea 

Convictions under N.J.S.A. 2A:170-29 reversed where 
evidence failed to show offensive language used by 
Juveniles against Assistant Principal and Attend- 
ance Officer was loud and of such a nature to incite 
the hearers to an immediate breach of the peace. 
State in the Interest of: C.S. and J.C. App. Div. .. 


DISPOSSESS 
Equitable defenses as well as legal defenses assert- 
ing payment or absolution from payment in whole 
or in part are available to a tenant in a dispossess 
action and must be considered by the court. Ma- 
rini v. Ireland. Sup. Ct. oy : by area 
Denial of a motion by defendant directed at the com- 
plaint for failure to make adequate factual allega- 
tions, or of a motion at the conclusion of a trial 
for failure to supply proof that the amount of 
rent alleged in the complaint is in default, both 
going to the question of jurisdiction, are each 
appealable. Marini v. Ireland. Sup. Ct. 6 
In a residential letting, there is an implied covenant 
that there are no latent defects in facilities vital 
to the use of the premises because of faulty 
original construction or deterioration from age or 
normal usage and that these facilities will remain 
in usable condition during the entire term of the 
lease. Marini v. Ireland. Sup. Ct. ay: 
If a landlord fails to make the repairs and replace- 
ments of vital facilities necessary to maintain the 
premises in a livable condition for a period of time 
adequate to accomplish such repair and replace- 
ments, the tenant may cause the same to be done 
and deduct the cost thereof from future rents, 
provided such self-help has been preceded by 
timely and adequate notice to the landlord. Ma- 
rini v. Ireland. Sup. Ct. . 


DISTRICT COURTS 
Statute increasing jurisdiction of District Court in 
contract actions to $3,000 applies to all actions 
tried after its effective date. Avon Sheet Metal Co. 
v. Heritage House Assoc. Essex Co. Dist. Ct. .. 


DIVORCE 

Where a foreign divorce decree was obtained while 
the complainant was at all times domiciled in New 
Jersey, this State is not required to give full faith 
and credit to the decree. Samuel v. McDaniel. 
App. Div. : ie : : 

Where custody of children was at issue, mental hos- 
pital record of spouse may be subpoenaed to be 
inspected by court and if any portion of record 
should be relied upon by court, the specific factors 
must be disclosed to the parties. D. v. D. Chan. Div. 

Where a defending parent refused to submit to psy- 
chiatric evaluation as required by the court, there 
may be no alternative to. permitting a pretrial 
deposition of a committing physician, notwith- 
standing the patient-physician privilege. D. v. D. 
Chan. Div. sus / y $ oe 

Partition of Realty In or After Divorce Actions 

Application of defendant in divorcé action to set 
aside default judgment and to interpose a de- 
fense should be solicitously considered by courts 
in order to protect interests of parties. Curry v. 
Curry. App. Div. ‘ 

Application to set aside a default in a divorce action 
is not to be governed by standards enunciated by 
the dissent in Loeb v. Loeb, 50 N.J. 343, where the 
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court dealt with an order to show cause why a 
judgment nisi should not become absolute. Curry 
v. Curry. App. Div. 
Where one spouse charges the other with willful 
refusal to have sexual relations, the fact that the 
aggrieved party leaves the marital abode before 
the expiration of the two-year desertion period 
does not per se toll the remaining portion of the 
period. Jaeobs v. Jacobs. App. Div. : ; 
Where a divorced husband’s obligation to pay ali- 
mony has been eliminated because of the re- 
marriage of his former wife, the subsequent annul- 
ment of her second marriage for fraud does not 
revive her right to alimony. Sharpe v. Sharpe. 
Chan. Div. 


se and is grounds for divorce as such. DeMeo v. 
DeMeo. Chan. Div. ....... 
New Jersey is required to give full faith and credit 
to a Pennsylvania divorce decree and so could 
not award alimony to a wife who alleges changed 
circumstances since alimony is barred under Penn- 
sylvania law. Newgard v. Newgard. Chan. Div. ... 


DOMESTIC RELATIONS 


The words “cruel and inhuman conduct” found in 
the statute conferring jurisdiction upon the Ju- 
venile and Domestic Relations Court in matters of 
non-support is not necessarily to be construed as 
synonymous with the words “extreme cruelty” as 
used in the statute setting out the grounds for 
divorce or separate maintenance. Compton v. 
Compton. App. Div. Fe 

Where a support agreement shows that the parties 
envisioned the possibility of the wife’s remarriage 
and provided for it, but did not agree that the 
support payments for the children should be re- 
duced in that event, her remarriage was not un- 
forseen “changed circumstances” and the trial court 
erred in reducing those payments in the absence 
of a showing of the husband’s inability to pay. 
Berkowitz v. Berkowitz. Sup. Ct. .. ‘ 

The quantum of proof necessary for proving a com. 
plaint for support in the Juvenile and Domestic 
Relations Court based on cruel and inhuman con- 
duct under N.J.S.A. 2A:4-18(f) is less than that 
required in the Superior Court for a divorce based 
on extreme cruelty under N.J.S.A. 2A:34-2(c). 
Di Nunzio v. Di Nunzio. Union Co. J. & D.R.C. . 

Dismissal of a divorce action based on extreme 
cruelty does not affect a support order of the Juve- 
nile and Domestic Relations Court where the sup- 
port issue was not determined by the Superior 
ys Di Nunzio v. Di Nunzio. Union Co. J. & 

eC, ee ; 


DOUBLE JEOPARDY 

A continuous conspiracy which, in fact, is but one 

overall collusive arrangement, cannot be split into 

separate conspiracies for the purpose of multiple 
prosecutions. State v. Ferrante. App. Div. 

Malicious injury to property and atrocious assault 

and battery are two separate offenses under the 

same evidence and same transaction tests and it is 

not fundamentaily unfair for defendant to answer 

for both, State v. Dutton. App. Div. ........... : 


DRUNK DRIVERS 
Until Supreme Court rules otherwise, Appellate Di- 
vision will not require Miranda warnings in a 
drunk driving case. State v. Fearon. App. Div. .. 


DRUNKEN DRIVING TESTS 
The requirement of inspection in use of scientific 
testing machines only requires that inspection be 
done periodically and where a breathalyzer in- 
strument had been checked within eight days prior 
to testing of the defendant, the mere fact that it 
had not been retested subsequent to use upon de- 
fendant would not result in the foreclosure of ad- 
missibility of its results especially where the his- 
tory of this type of instrument indicated a high 
reliability and a low degree of malfunction. State 
wv; Lanehan. Burlington. GoviCh.. 6... cect et 


DUE PROCESS 
Due Process for Prisoners 


EDUCATION 
Rutgers, the State University, is not bound by the 
provisions of the statutes which require public 
bidding, prequalification of bidders and the letting 
of multiple contracts in connection with the con- 
struction of public buildings since such require- 
ments were not incorporated in the statutes cre- 
ating Rutgers, the State University (N.J.S.A. 
18:61-1 et seq). Rutgers, The State University v. 
Kugler Law Div. ae ’ 
The New Jersey Educational Facilities Authority 
Law (N.J.S.A. 18A:72A-1, et seq.) does not vio- 
late the church-state provisions of the Federal and 
State Constitutions since its primary purpose is 
secular and its effect neither advances nor in- 
hibits religion. Clayton v. Kervick. Sup. Ct. 


ELECTIONS 

In counties of the first class the pritiazy responsi- 
bility for investigation of alleged visiations of the 
election laws is vested in the Superintendent of 
Elections; the Prosecutor may not proveed with a 
presentation of the matter to the Grand Jury 
until the Superintendent has completed his in- 
vestigation and referred the matter to the Prose- 
cutor. Ruvoldt v. Tumulty. App. Div. a 

New bracketings and designations are permitted in a 
run-off election and need not remain the same as 
in the general election. Giuliano v. Reichenstein. 
Law Div. ‘ va a 

A small number of irregularities found in signatures 
on nominating petitions was insufficient to invali- 
date the entire petition under N.J.S.A. 19:35-5 
where the candidate was not a party to the irregu- 
larities. In the Matter of the Petition of Job. App. 
Div. a See wle eee 

N.J.S.A. 19:13-7 does not require that all of the sig- 
natures on a nominating petition must be wit- 
nessed and certified by the same five persons. In 
the Matter of the Petition of Job. App. Div. 


ELECTRONIC SURVEILLANCE ; 
Electronic surveiilances authorized by the President 
for the sole purpose of gathering foreign intelli- 
gence information are not violative of the Fourth 
Amendment or Section 605 of the Communications 
Act of 1934. United States of America v. Butenko 
and Ivanov. U.S. Dist. Ct. .. 
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N.J.S.A. 2A:156A-1 is constitutional since it provides 
for a sufficient description of particular crimes, 
persons, conversations and facilities for its appli- 
cation and requires a factual showing for the nec- 
essity of utilizing electronic surveillance. State v. 


a blanket authorization, but is appropriate only 
when necessary under the circumstances and any 
wiretaps so authorized must be initiated as soon 
as practical under the statute. State v. Christy. 
Law Div. 


sents probable cause for the issuance of the order 
since it disclosed the existence of a surreptitious 
gambling operation involving many unknown par- 
ticipants. State v. Christy. Law Div. ............ 


EMBEZZLEMENT 
An attorney and a claims adjuster who submit false 
claims to insurance company may be indicted and 
convicted of obtaining money by false pretenses 
or of embezzlement. State v. Zwillman. App. Div. 


EQUITY 

Where there has been a determination that certain 
matter is not obscene in a proceeding under N.J. 
S.A. 2A:115-3 or in a declaratory judgment action 
under N.J.S.A. 2A:16-50, the prosecutor will be 
enjoined from moving an indictment for a viola- 
tion of N.J.S.A. 2A:115-2 based upon the same 
facts. Keuper v. Wilson. Chan. Div. eer 

Equity will enjoin a criminal prosecution to pre- 
serve a defendant’s civil rights under the First 
Amendment. Keuper v. Wilson. Chan. Div. .... 


ERROR 


The trial court’s error in refusing to charge on con- 
tributory negligence was not prejudicial where 
the evidence would not have supported a finding 
that contributory negligence contributed to the 
causation of the accident. Jastremski v. General 
Motors. App. Div. ............ 


ESTATE BY ENTIRETY 


Further Limited by Rights Granted to Creditor in 
Mortgage Foreclosure Surplus . ahs PRY 


ESTATES 
In granting Letters of Administration next of kin 
of more remote degree of affinity who have per- 
sonally applied for the Letters have preference 
over a stranger nominated by closer next of kin. 
In re Mellett. Hudson Co. Ct. EY ; 
An executor who failed to dispose within one year 
of relatively speculative stock which constituted 
over 60% of the assets of the estate is liable for a 
surcharge in spite of his good faith. In re: Estate 
of Bayles. App. Div. ; 
Unlike a trustee, an executor may not retain spec- 
ulative securities, but must dispose of them within 
a reasonable time after his qualification, which 
under the circumstances of the case was one year 
from the date of his qualification. In re: Estate of 
Bayles. App. Div. : 
Mutual promises, unsupported by valuable consider- 
ation, to equally divide expected interests in an 
estate will ordinarily not be enforced as against 
public policy, manifested in the statute of wills. 
Archard v. Mesmer. App. Div. eee 


ESTOPPEL 

The holder of a security interest was estopped as 
against a later innocent purchaser for value where 
it failed to make the initial application for the 
certificate of ownership itself, and permitted the 
borrower to do so and failed to make serious ef- 
forts to retrieve the certificate even after learning 
that the borrower had it, until the borrower de- 
faulted and used the certificate to deceive later 
purchasers. Muir et al v. Jefferson. Law Div. . 

Held on facts, municipality was equitably estopped 
from refusing to conduct a referendum on an 
ordinance by claiming that the ordinance was 
superfluous because of the prior adoption of a 
resolution on the same subject. McLaughlin v. 
City of Millville. Law Div. 

Where injured claimant has interest in liability poli- 
cy and is entitled to be heard as to its coverage, 
claimant is not collaterally estopped by judgment 
entered in a criminal proceeding against insured. 
Burd v. Sussex Mutual Insurance Co. Sup. Ct. 

Insured convicted of atrocious assault and battery is 
not collaterally estopped in suit against carrier 
from claiming his acts were negligent so as to be 
covered by homeowner’s insurance policy. Burd v. 
Sussex, Mutual Insurance Co. Sup. Ct. .......... 


ETHICS 

Participation by an attorney member of Public 
Employment Relations Commission in the unani- 
mous decision of Commission in a case being 
handled by his own law firm rendered such de- 
cision invalid. Bd. of Ed. of West Orange v. Inter- 
national Union of Operating Engineers. App. Div. 

So long as a member remains on the Public Em- 
ployment Relations Commission, no member of 
his law firm may represent a client before that 
body. Bd. of Ed. of West Orange v. International 
Union of Operating Engineers. App. Div. 

An attorney may not agree with an illegal syndi- 
cate to represent its members or employees with 
respect to further violations of the law. In re 
Norman J. Abrams. Sup. Ct. ; ; 

It is improper for an attorney to accept a syndicate’s 
promise to pay his bill for representing its em- 
ployees charged with past crimes because of the 
inherent conflict of interest between such defend- 
ants and their superiors in the syndicate. In re 
Norman J. Abrams. Sup. Ct. 

Where attorney's appeal of a client’s conviction was 
dismissed for lack of prosecution and the attorney 
obtained an order continuing the client on bail 
with the recital that the Supreme Court had been 
petitioned to reinstate the appeal, when no such 
petition had been filed, his conduct was unethical 
and deserving of a sharp reprimand. In the Matter 
of R.W.L. Sup. Ct. : 

It is not an attorney’s responsibility to decide the 
truth or falsity of a client’s representations unless 
he has actual knowledge or unless from facts 
within his personal knowledge or his professional 
experience he should know or reasonably suspect 
that the client’s representations aré false. State v. 


Zwillman. App. Div. ....-..-.. . -. sess eres 
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ETHICS OPINIONS 
(See also cumulative index at end) 


Announcement to Lawyers—“Securities Law and 
Corporate Practice” Announcing Association with 
Foreign Attorneys 

Announcement to Lawyers Use of Degrees— ID. 
LL.M. (in Taxation) _. 

Assigned Attorney Brother of Prosecutor’s Investi- 
gator . 

Attorneys Fees—Credit ‘Card ‘Collection Plan For 
Attorneys 

Board of Adjustment Attorney Part- time Associate 
of Municipal Attorney 

Conflict of Interest—Assigned Attorney Brother of 
Prosecutor’s Investigator 

Conflict of Interest—Assistant County ‘Prosecutor 
Co-Owner of Building - Office Associate .. 

Conflict of Interest—Board of Adjustment Attor- 
ney Part-time Associate of Municipal Attorney 

Conflict of Interesi—Defense Attorney Relative in 
Probation Department .... 

Conflict of Interesti—Mayor’s ‘Legal Associates .... 

Conflict of Interest—Municipal Attorney Foreclosing 
Individuai’s Tax Sale Certificate 

Conflict of Interest—Municipal Attorney ‘Represent- 
ing Municipal Official 

Conflict of Interest-—Municipal Judge Representing 
Developers 

Conflict of Interest—Partners of Municipal Prosecu- 
tor .. 

Conflict of Interest—Planning Board Attorney Part- 
ner of Mayor’s Father .... 

Conflict of Interest—Planning Board Attorney Repre- 
senting Criminal Accused . 

Conflict of Interest—Representing Driver and Pass- 
enger—Waiver 

Conflict of Interest—Representing Passengers - Fee 
for Referring Driver 

Conflict of Interest—Representing Workmen’ s ‘Comp- 
ensation Petitioner and Employer 

Conflict of Interest—Zoning Board Attorney - Part- 
ner Representing Appealing Applicant 

Credit Card Collection Plan for Attorneys 

Defense Attorney Relative in Probation Department 

Fees—Credit Card Collection Plan for Attorneys ... 

Finder’s Fees Disclosure to Client 

Legal Service Financing Plan ; af 

Municipal Attorney Foreclosing Individual’s Tax 
Sale Certificate 

Municipal Attorney Representing Municipal Official 

Municipal Judge Representing Developers 

Planning Board Attorney Partner of Mayor’s Father 

Planning Board Attorney Representing Criminal Ac- 
ee SS Ss ice carats Ge ee 

Purchase of Inactive Corporation ‘to Obtain Mort- 
gage - Usury 

Representing Workmen’s Compensation | Petitioner 
and Employer 

Services to Corporate Employees 

Usury—Purchase of Inactive enasauheidee to Ob! ain 
Mortgage ; ; 


EVIDENCE 


The Riddle of Eye-Witness Identifications, by Mar- 
SRIGIE eh, SHRUG 6 ise etree beers acevo Hiest onion 

It was error to exclude testimony that the pur- 
chaser of Home Owner’s insurance told the insur- 
ance agent that a domestic would be living in his 
home and that he wanted insurance to include 
“everything he needed”, since that evidence would 
be relevart to the question of whether or not the 
purchaser realized that he was not obtaining 
Workmen’s Compensation coverage under the 
Home Owner’s policy. Caldwell v. The Aetna 
Casualty Insurance Co. App. Div. 

Evidence Rule 63 (15) was not intended to allow in 
evidence. conclusionary material resulting from 
official investigations embodied in statements or 
reports of the official or agency involved. Phillips 
v. Erie Lackawanna Railroad Co., et al. App. Div. 

An expert may be cross-examined upon a treatise 
only if he admits that the treatise is a recognized 
and standard authority on the subject involved. 
Swank v. Halivopoulos. App. Div. 

The Standards and Recommendations of the Ameri- 
can Academy of Pediatrics with respect to the 
administration of oxygen to premature babies 
cannot be equated with a “safety code” admissible 
as evidence of a standard of care or with drug 
manufacturers’ brochures admissible as independ- 
ent evidence of standards. Swank v. Halivopoulos. 
App. Div. 

Evidence that State’s witness made false accusations 
on several occasions in the past was properly held 
inadmissible under evidence Rules 22 and 47. 
State v. Mondrosch. App. Div. 

Where a defending parent refused to submit to 
psychiatric evaluation as required by the court, 
there may be no alternative to permitting a pre- 
trial deposition of a committing physician, not- 
withstanding the patient-physician privilege. D. 
v. D. Chan. Div. 

N.J.S.A. 2A:84A-22.1 et seq. (patient-physician 
privilege) does not exempt from its provisions 
all records of hospitalization which result from 
commitment proceedings where there is an at- 
tempt to use such records in subsequent unrelated 
litigation. D. v. D. Chan. Div. 

Where custody of children was at issue, mental hos- 
pital record of spouse may be subpoenaed to be 
inspected by court and if any portion of record 
should be relied upon by court, the specific factors 
must be disclosed to the parties. D. v. D. Chan. 


Div. 93 lepers 

Although the patient-privilege is waived if a judge 
finds that the holder of the privilege has caused 
the physician to testify in any action, there is still 
no absolute right to a deposition of a physi- 
cian. D. v. D. Chan. 

The lack of Se elctins testimony by the judge 
who issued the search warrant did not render 
testimony by the detective who applied for it 
incompetent. State v. Clemente. App. Div. 

Testimony as to negotiations at the time of the 
assignment of the lease were admissible where 
they fairly served to clarify the goals of the par- 
ties, their practical construction of the terms of 
the lease, and the meaning of its language. In- 
gannamorte v. King’s Supermarket, Inc. Sup. Ct. 

Violation of N.J.S.A. 45:9-16(d) requires proof that 
the proscribed fraudulent advertising was inten- 
tionally false, calculated to mislead or deceive 
the public, but such proof may be discovered, as 
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other mental states are, in the evidence of the 
accused’s conduct in the surrounding circum- 
stances .In Re: George Blum. App. Div. , 
Where the defendants’ version of their conversation 
with the police after their arrest was first intro- 
duced by defense counsel and repeated by the de- 
fendants during the cross-examination, it was not 
error to permit the State to introduce its version 
of the conversation in order to impeach the de- 
fendants’ credibility. State v. Kimbrough. App. Div. 
The trial court did not err in requiring the defense 
to produce a statement a defense witness had 
given defense counsel prior to the trial where the 
defense had called the witness voluntarily and the 
statement bore upon his Oy: State v. Mon- 
tague. Sup. Ct. 
The record supports the trial posers finding or 
statements decedent made to his brother-in-law 
22 hours after the accident were based on his per- 
sonal knowledge and were made under circum- 
stances suggesting trustworthiness, as required by 
Evidence Rule 63(32), hence the testimony was 
properly admitted despite the Court’s failure to 
advise the parties as to who had the burdens of 
production and proof and though the decedent 
could have been deposed during the eight months 
he lived after the accident. Jastremski v. Gen- 
eral Motors. App. Div. 
Where accountant for corporation was uve ond ‘not 
produced for trial and the matter involved certain 
accounting transactions, and no explanation was 
given as to defendant officers’ failure to produce 
him, inference may be drawn that his testimony 
would be unfavorable to them. Yacker v. Weiner, 
et al. Chan. Div. 


Where examination by psychiatrist _— was or- 
dered to determine competency of defendant to 
stand trial was sufficiently comprehensive, the 
court may permit him to express his opinion as to 
sanity at the time of the crime. State v. Risden. 
Sup. Ct. se : 

Lay witness paehanaen nietins toa éehendaatt ‘Ss se 
ical appearance and mental and emotional atti- 
tude and reactions before, at the time of, and after 
the crime is admissible in support of the defense 
of “temporary insanity.” State v. Risden. Sup. Ct. 

While evidence of conviction may be shown in a 
civil case to affect credibility, this alone is not 
sufficient to compel consideration of ultimate 
fact in issue by jury where there is no basis for 
reasonable minds to differ on that issue. Harvey 
v. Craw and Walker and Dow. App. Div. 

Evidence that there had been no previous accidents 
arising out of an ailegedly defective condition in 
the premises is admissible for the limited purpose 
of negating actual or imputed knowledge by. de- 
fendant of the existence of the condition. Mus- 
cato v. St. Mary’s. App. Div. 

Writings by defendant to complaining witness which 
contain admissions are admissible as such though 
inflammatory and can be used to attack credibility 
of defendant’s denial of guilt. State v. Kuske. 
App. Div. 

Statements made to a police officer by parties and 
witnesses to an accident are not admissible in 
evidence on the theory of incorporation in a 
business record, because they were not under any 
business duty to render a truthful account of the 
incident to the officer. Sas v. Strelecki. App. Div. 

Held, on facts, prosecutor properly questioned de- 
fendant regarding defendant’s prior use of nar- 
cotics where defendant had denied knowledge of 
presence of narcotics in an automobile which he 
had previously rented. State v. Williams. App. Div. 

The version of an accident made to admitting doctor 
at hospital soon after event which is spontaneous, 
made in good faith and relevant to diagnosis and 
treatment is admissible under Evidence Rule 63 
(12). Cestaro et al v. Ferrara. App. Div. 

A death certificate listing suicide as the cause of 
death and the opinion testimony of the medical 
examiner are admissible in a suit to enforce an 
insurance contract when the defense of suicide is 
raised where the certificate is prima facie evi- 
dence of an official determination, the witness is 
available for cross examination and there was a 
proper foundation for opinion testimony of the 
pag Biro v. Prudential Insurance Company. 

Pp 

The trial par did not abuse its discretion in ad- 
mitting photographs of an intersection and of the 
automobiles involved in the accident, even though 
liability was admitted, since proof of the severity 
of the impact was relevant to the issue of the 
seriousness of the injuries. Gambrell v. Zengel. 
App. Div. 

The trial court did not err in permitting the plain- 
tiff to testify as to her inability to work, even 
though she had stated in her answers to interro- 
gatories that she did not claim loss of income since 
she, in fact, did not claim additional lost wages 
and the testimony was relevant to her claim of 
continued pain and suffering. Gambrell v. Zengel. 
App. Div. 

Composite sketch prepared by police artist from 
description given by victim of crime and identi- 
fied by victim as likeness of offender is admissible 
where sketch is made under circumstances pre- 
cluding unfairness or unreliability. State v. Gi- 
nardi. App. Div. 

The existence of'a conspiracy inclusive of defendant 
must be shown by proof independent of declara- 
tions of alleged co-conspirators before such dec- 
larations are admissible against him. State v. Boi- 
ardo, et al. App. Div. 

Absent misconduct or abdication by grand jurors, 
the question whether evidence before a grand 
jury was competent or incompetent is irrelevant 
on a motion to dismiss the indictment. State v. 
Ferrante. App. Div. 

Evidence that another participant in ‘the crime 
had fled and attempted to throw away the gun 
was admissible against the defendant since acts 
in furtherance of the conspiracy are probative 
against all conspirators. State v. Wilson. Sup. Ct. 

The State did not infringe the defendant’s right to a 
fair trial by commenting upon his prior convic- 
tions where his own counsel had introduced such 
evidence on direct and the Court’s instructions 
limited the jury to considering them as bearing on 
his credibility only. State v. Sinclair. Sup. Ct. ... 

It -was not error to permit evidence of the arrest of 
another alleged participant where it corroborated 
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the testimony of the prosecution’s witness con- 
cerning the alleged conspiracy. State v. Sinclair. 
Sup. Ct. 
Where the fact of age is one of the essentials that 
must be established as an element of the crime, 
the victim’s testimony as to her age is sufficient 
even without corroboration. State v. Riley. App. 
ee. Stick, Feld, dal secre hss oat ahh cadens Meee ee 
The prosecution may ask a witness ‘whether he has 
been convicted of a crime where the prosecutor 
has had no fair opportunity to look into the matter 
and in good faith believes that the witness may 
have a criminal record. State v. Mustacchio. Sup. 


It was not error to admit testimony as to the reason 
for the variance of testimony on two different days 
since the evidence was not offered for the purpose 
of showing conduct of the defendant inconsistent 
with his claim of innocence. State v. . Cae App. 
Div. : eR , 


EXECUTION 


Lump sum benefits received by individual from 
Social Security Administration are immunized by 
42 U.S.C. 407 from seizure by County Welfare 
Board in enforcement of reimbursement agree- 
ment signed by the individual. Essex County 
Welfare Board v. Philpott, et al. App. Div. 

Funds representing payments under the Aid to De- 
pendent Children Program are exempt from levy 
since N.J.S. 44:7-35 which exempts old age assist- 
ance funds from levy is not specifically excepted 
from the provisions of N.J.S. 44:10-2. Guardian 


741 


. 201 


Loan Co. of Plainfield v. Baylis Union Co. Dist Ct. 822 


EXECUTORS 


An executor who failed to dispose within one year 
of relatively speculative stock which constituted 
over 60% of the assets of the estate is liable for a 
surcharge in spite of his good faith. In re: Estate 
of Bayles. App. Div. 

Unlike a trustee, an executor may not retain spec- 
ulative securities, but must dispose of them within 
a reasonable time after his qualification, which 
under the circumstances of the case was one year 
from the date of his seca aa In re: Estate of 
Bayles. App. Div. sip 405 


EXEMPTIONS 


Lump sum benefits received by individual from So- 
cial Security Administration are immunized by 
42 U.S.C. 407 from seizure by County Welfare 
Board in enforcement of reimbursement agree- 
ment signed by the individual. Essex County Wel- 
fare Board v. Philpott, et al. App. Div. 


EXPERTS 


An expert may be cross-examined upon a treatise 
only if he admits that the treatise is a recognized 
and ‘standard authority on the subject involved. 
Swank v. Halivopoulos. App. Div. : 

A death certificate listing suicide as the. cause of 
death and the opinion testimony of the medical 
examiner are admissible in a suit to enforce an 
insurance contract when the defense of suicide is 
raised where the certificate is prima facie evi- 
dence of-an official determination, the witness is 
available for cross examination and there was a 
proper foundation for opinion testimony of the 
expert. Biro v. Prudential Insurance Company. 
App. Div. 

Prima facie case was presented without expert testi- 
mony as to standard of care in malpractice action 
against chiropodist who cut the tce of his patient, 
a known diabetic, when his instrument slipped 
while he was trimming patient’s toenails. Jones v. 
Stess. App. Div : 


FAILURE TO REPAIR 


In a residential letting, there is an implied covenant 
that there are no latent defects in facilities vital 
to the use of the premises because of faulty orig- 
inal construction or deterioration from age or 
normal usage and that these facilities wil! remain 
in usable condition during the entire term of the 
lease. Marini v. Ireland. Sup. Ct. 

If a landlord fails to make the repairs and replace- 
ments of vital facilities necessary to maintain the 
premises in a livable condition for a period of 
time adequate to accomplish such repair and re- 
placements, the tenant may cause the same to be 
done and deduct the cost thereof from future 
rents, provided such self-help has been preceded 
by timely and adequate notice to the landlord. 
Marini v. Ireland. Sup. Ct. 


FALSE IMPRISONMENT 


Held, on facts, failure of physician to sign the affi- 
davit of the certificate of insanity in the presence 
of a notary and his failure to make a personal 
examination of patient within ten days prior to 
certificate did not constitute a sufficient founda- 
tion i punitive damages. DiGiovanni v. Pessel. 
Cs, Cha eRe ee meri wicer ec ree 


FALSE. PRETENSES 


An attorney and a claims adjuster who submit false 
claims to insurance company may be indicted and 
convicted of obtaining money by false pretenses 
or of embezzlement. State v. Zwillman. App. Div. 

Collection agency was not guilty of obtaining money 
in violation of N.J.S.A. 2A:111-1 when it demanded 
and collected interest on a debt without authoriza- 
tion from the creditor. State v. Professional Credit 
Corp. App. Div. : adhe 


FAMILY LAW 


The parties were “living together” as required by 
the literal terms of an ante-nuptial agreement 
even though on the day of his death the husband 
left the home after an argument and went to the 
homes of several relatives and witnesses recalled 
that he had said that he did not think he was go- 
ing back, where there had been short separations 
in the past, and he took no clothes with him. 
Lomonaco v. Goodwin. Chan. Div. 

The words “cruel and inhuman conduct” found in 
the statute conferring jurisdiction upon the Ju- 
venile and Domestic Relations Court in matters 
of non-support is not necessarily to be construed 
as synonymous with the words “extreme cruelty” 
ap: used in the statute setting out the grousds fer 
divorce or separate maintenance. 
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Family. Law, Cont’d 

Since the only psychiatric examination before the 

trial court which awarded custody of the child to 

the Bureau of Children’s Services and terminated 

the parental rights was 14% months old at time 

of decision, the Appellate Division remanded the 

ease for further hearings as to the current con- 

dition of, both parents and the likelihood that the 

child wouid be in physical danger if he remained 
with them. In the Matter of B.C.H. App. Div. 

The fact that the adjournments of the guardianship 
hearing amounted to 120 days, rather than 90 days 
permitted by N.J.S.A. 30:4C-19 did not deprive the 
Bureau of Children’s Services of power to pro- 
ceed or the Court of jurisdiction to terminate 
parental rights since the limitation is directory 
rather than manos sire? In the Matter of B.C.H. 
App. Div. 


FAULKNER ACT 

In a Council-Manager Plan B municipality the ap- 

pointive power over a tax assessor or members of 

a board of tax assessors is vested in a municipal 
manager. Ream v. Kuh!man. App. Div. 

Tax assessor was effectively appointed and holds 
office for the four year term prescribed by N.J.S.A. 
40:46-6.2 since conduct of township managers con- 
stituted an approbation of his status. Ream v. 
Kuhlman. App. Div. 


FEDERAL DISABILITY COMPENSATION 
A claimant cannot receive disability benefits under 
our Unemp’oyment Compensation Law for any 
period for which he received federal benefits for 
the same disability in excess of our benefits. 
Nikolajewski v. Bd. of Review. Sup. Ct. 


FEDERAL RULES 

Under F.R. Civ. P. Rule 4(f) the 100-mile extra- 

territorial limit for service of third-party com- 
laints is measured by the straight-line or “as the 
crow flies” test due to its simplicity and ease of 
computation. Deloro Smelting & Refining Co. v. 
Enge‘hard Minerals and Chemicals Corp. U.S. 
Dist. Ct., D.N.J. 

The key to the exercise of judicial power over a 
foreign corporation under F.R. Civ. P. Rule 4(e) 
which incorporates Rule 4:4(d) is a judicial con- 
clusion that such corporation subjected itself to 
jurisdiction by availing itself of the benefits and 
protection of the laws of the forum state, but 
telephone and mail solicitations alone do not pro- 
vide a basis for the exercise of such power. De- 
loro Smelting & Refining Co. v. Engelhard Min- 


erals and Chemicals Corp. U.S. Dist Ct., D.N.J. 
FEES 
Certified Shorthand anertens met Minimum Fee 
SN ee aerrerees yen pe 
FEE SIMPLE 


Neither a fee simp’e determinable nor a fee simple 
subject to a condition was created by grantor due 
to lack of express provisions in deed. Hag2man 
v. Board of Education of bisic\sia of sbesneeneil 
Chan. Div. 


FIRST AMENDMENT 

The defendant’s First Amendment rights were not 

violated by a conviction for interference with a 

school assembly, contrary to N.J.S. 2A:170-28 

where his exclamation was not spontaneous and 

he created a disturbance. State v. Besson. Union 
Cty. Ct., Law Div. 

The defendant was not guilty of trespass on school 
property under N.J.S. 2A:170-31 when he re- 
turned to the schoo! parking lot after having been 
suspended, since he and his followers did not 
enter the school building, and their conduct was 
orderly and not seriously disruptive of the edu- 
cational process. State v. Besson. Union “. & a 
Law Div. ‘ nee ; hs oa 


FORECLOSURE 
Strict foreclosure may be had where the mortgage 
has been given for the entire purchase price, and 
the va've of the land does not exceed the amount 
of the mortgage; it may also be had, where under 
the circumstances it will subserve equity and 
justice. Capabianco et al. v. Bork et al. App. Div. 
The last record owner rather than the last person 
in the chain of title is the person to be named 
in the complaint in an In Rem Tax Foreclosure 
proceeding. Kiernan v. Primavera. Chan. Div. 
1969 Rules’ Changes 
N.J.S.A. 42:2-17 prohibits a limited partner from 
taking partnership property as collateral security 
only when the assets of the partnership are in- 
sufficient to discharge partnership liabilities to 
persons not claiming as general or limited part- 
ners. A.T.E. Financial v. Corson, et al. Chan. Div. 
Where defendant in foreclosure presented a quali- 
fied redemption without real financial backing, 
there was no equitable basis established to sup- 
port a motion to vacate the sheriff’s sale and re- 
deem. enn Vv. csiae E Hollow Motel Co. ae. 
Div. 


FORFEITURE 
Under N.J.S.A. 2A:152-6, 7, the forfeiture of money 
used in gambling occurs at the moment said 
money is so used and not when it is seized by 
the police. Farley, et al v. $168,400.97, et al. Sup. Ct. 


FORNICATION 
New Jersey’s fornication statute (N.J.S.A. 2A:110-1) 
is not unconstitutional as an unjustifiable inter- 
pre gee the right of privacy. State v. Barr. 
App. 
Birth of ab is not a part of the crime of fornica- 
tion. State v. Barr. App. Div. 3 ree 


UD 

Under facts, installment contract for purchase of 
freezer was unenforceable where purchaser's sig- 
nature was procured by fraud, even though pur- 
chaser made payments, where payments had been 
made in reliance on misrepresentation that con- 
tract was binding because purchaser had used 
freezer. Toker v. Perl. App. Div. 

Fraudulent practices may be enjoined “under the 
Consumer Protection Act without a showing that 
the consumers were damaged as a result of the 
fraud. Kugler v. Romain. Chan. Div. 
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The unconscionability of seller’s form contract or 
clause in’ such contract under N.J.S.A. 12A:2-302 
is strictly a*‘thatter of private concern and can- 
not be asserted by Attorney General in an action 
under the Consumer Protection Act. Kugler v. 
Romain. Chan. Div. 

Default judgments obtained by iene ane vari- 
ous consumers who had been victimized by sel- 
ler’s deceptive practices will be cancelled and 
seller directed to repay monies collected under 
Legislative mandate of fair treatment for con- 
sumer. Kugler v. Romain. Chan. Div. ; 

Absent express agreement or special factors, pre- 
miums paid to an insurance agent are not trust 
funds, and cannot form the basis for a conversion 
action. Commercial Insurance Company of New- 
ark v. Apgar. Law Div. 

Where individual controls corporation oni.s uses ‘it 
to defraud, personal liability will be imposed 
upon the individual. Commercial Insurance Com- 
pany of Newark v. Apgar. Law Div. 

Evidence of attorney’s failure to keep ousten ac- 
counts and keep records in compliance with 
R.1:21-6 is admissible to show intent to defraud 
on charge of obtaining money by false pretenses. 
State v. Zwillman. App. Div. 

Rescission of life insurance policy may be granted 
during the contestable period for equitable fraud 
even though the insured has died. Russ v. Metro- 
politan Life Ins. Co. Law Div. : Yee 


FRAUDULENT CONVEYANCES 
Gifts to a daughter which left the estate of the hus- 
bard inadequate to satisfy the terms of an ante- 
nuptial agreement were fraudulent as to the wife 
who had the status of a contingent creditor, and 
she was entitled to have them set aside to the 
extent necessary, under N.J.S.A. 25:2-7, 8, 10 and 
15. Lomonaco v. Goodwin. Chan. Div. ; : 


FREE PRESS & FAIR TRIAL 

A publication will not be held in contempt for ma- 
terial published relative to a trial or prosecution 
unless there is no doubt the material is or was a 
serious and imminent threat to the administration 
ot justice. In re Look Magazine. Law Div. 

A prosecutor is not privileged to release to the news 
media investigatory materials and evidence not 
offered at trial tending to prove the guilt of de- 
fendants after they have been epee State 
v. Kearney. Law Div. : : —? 


FREE SPEECH ; 

N.J.S.A. 2A:170-28 applies generally to any assem- 
bly and the measure of quiet and good order is to 
be tailored to the peculiar circumstances of the 
meeting. State v. Morgulis. App. Div. , 

Defendant’s conviction under N.J.S.A. 2A:170-28 was 
affirmed when evidence showed his conduct was 
disruptive to other spectators attempting to view 
basketball game. State v. Morgulis. App. Div. .. 

An ordinance which allows public officials to reject 
a parade permit if they feel others may disagree 
with the views expressed and create a disturbance 
is unconstitutional. Faculty Ad Hoc October 15th 
Viet Nam Committee et al v. Borough of Glass- 
boro, et al. Chan. Div. ; < 


FUTURE EARNINGS . 

In absence of any evidence or guidance as to how 
jury was to compute the present value of plain- 
tiff’s loss of future earnings, that portion of the 
verdict was based upon sheer conjecture. Russell 
v. City of Wildwood. U.S. Ct. of a 3rd 
Circuit. 


GAMBLING 
Under N.J.S.A. 2A:152-6,7, the forfeiture of money 
used in gambling occurs at the moment said money 
is so used and not when it is seized by the sana 
Farley, et al v. $168,400.97, et al. iil Ct. raf 
Mandatory Confinement 


GARAGE KEEPER’S LIENS 
The lien created by N.J.S.A. 2A:44-21, et seq. is lim- 
ited to the vehicle serviced and cannot be ex- 
tended to include services or supplies to other 
vehicles. Onondaga Truck Lease Inc. v. Hovell. 
Law Div. : Ris : Hosye 


GARNISHMENT 
Restrictions Under Federal Law 


GRAND JURIES 
A presentment calls to the attention of the public 
conditions which the Grand Jury feels ought to 
be remedied but which are not the subject of an 
indictment. In the Matter of the Presentment of 
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the Essex County Grand Jury, iia J. Addonizio. 
. 382 


App. Div. 

Held, no valid reason shown under ‘circumstances 
for roving examination of grand jury minutes by 
petitioner but can examine minutes relating to 
himself. In the Matter of the Presentment of the 


Essex County Grand Jury, Hugh J. Addonizio. 
. 3 


App. Div. 
Order for the turn-over to the federal geommmnaiah 
of all materials developed by a county grand jury 
in its concurrent but separate investigation of the 
administration of public affairs in Newark was 
applicable as a final judgment and did not violate 
the policy of grand jury secrecy. In Re 15th Essex 
County Grand Jury of the 1967 Term. App. Div. 
The defendant will not be permitted to obtain off 
the record remarks made before the Grand Jury 
so long as his testimony is available in order to 
test the adequacy of the indictment since the mo- 
tive in seeking the indictment is not in issue. 
State v. Fisher. Law Div. 


HABEAS CORPUS 
Superior Court, Law Division, has jurisdiction to 
award custody in habeas corpus proceeding 
brought to determine whether child was being 
illegally detained. S. v. H. M. & E. M. App. Div. 
‘Under 32_C.F.R. §1625.2 on a post induction order 
claim for conscientious objector status, a local 
board is required to state the basis of its decision 
for denial and the reasons therefor. In the Matter 
of the Petition of William D. Scott. U.S. Court of 
Appeals for the Third Circuit 


. 174 


. 790 


HABITUAL OFFENDERS 

Absent an accusation against defendant prior to 
sentencing that the offense of which he was found 
guilty was a third one, his conviction therefor 
must be treated as a first offense and the court 
may exercise its discretion and may impose a 
prison term and suspend the sentence or impose 
a term of probation. State v. Bozeyowski. Essex 
Co. 

The proper test under N.J.S.A. 2A:85-12 is not what 
the provisions of the foreign statute are, but 
rather, whether the offense committed in the 
foreign jurisdiction would be a high misdemeanor 
if it had been committed in this State; and, in 
meeting that test, the entire record of conviction 
in the foreign jurisdiction must be reviewed. 
State v. Hines. App. Div. ; 


HIGHWAYS 
Statutes purporting to exempt members of the Na- 
tional Guard and military reservists from the pay- 
ment of tol!s on the Garden State Parkway are 
unconstitutional impairments of the existing con- 
tracts between the Highway Authority and its 
bondho'ders. ‘N.J. Hi oe Auth. v. Sills. Chan. 
Div. Loy! ater 


HOLDER IN DUE COURSE 
The broad principles of Jaw enunciated in Unico v. 
Owen with respect to holders in due course are 
not necessarily limited to the facts of that case. 
Girard Acceptance Corporation v. Boyle. App. Div. 


HOMICIDE 

Where no proof supporting a finding of manslaughter 
has been submitted, the charge to the jury should 
not include manslaughter as a possible verdict. 
State v. Artis. Sup. Ct. 

It is felony murder where a killing occurs after 
completion of robbery if killing is done in an 
attempt to conceal the crime. State v. Artis. Sup. 
Ct. 

In murder case juror may be excused for cause 
where he states unambiguously he would not con- 
sider capital punishment no matter what trial 
might reveal. State v. Artis. Sup. Ct. 

Where defendant challenges procedure under which 
jury imposes death penalty without prescribed 
standards to guide its decision and this issue is 
pending before U.S. Supreme Court, State Su- 
preme Court will stay entry of death penalty 
pending decision by USS. ee Court. State 
v. Artis. Sup. Ct. 


HOSPITALS 
Significant Changes in Two Decades of Doctor- 
Patient-Hospital Relations by Fred Freeman ; 
Implied warranty and strict liability do not apply 
to doctors and hospitals in administering medical 
services such as blood enegy wong a v. 
St. Barnabas Medical Center. App. D : 


HOUSING 

The N.J. Mortgage Finance Agency Law, N.J.S.A. 
17:1B-4 et seq., is constitutional since the making 
available of funds to private mortgage lenders to 
alleviate the critical shortage in housing fosters a 
valid pulbic purpose and the bonds issued by the 
Agency. for that purpose do not pledge the credit 
of the State. NJ. tea Finance snes Vv. 
McCrane. Sup. Ct. . 


HOUSING INSPECTION 
Enforcement Practices and Principles 


HUSBAND AND WIFE 
The parties were “living together’ as required by 
the literal terms of an ante-nuptial agreement 
even though on the day of his death the husband 
left the home after an argument and went to the 
homes of several relatives and witnesses recalled 
that he had said that he did not think he was 
going back, where there had been short separa- 
tions in the past, and he took no clothes with him. 
Lomonaco v. Goodwin. Chan. Div. 

Gifts to a daughter which left the estate of the hus- 
band inadequate to satisfy the terms of an ante- 
nuptial agreement were fraudulent as to the wife 
who had the status of a contingent creditor, and 
she was entitled to have them set aside to the ex- 
tent necessary, under N.J.S.A. 25:2-7, 8, 10 and 15. 
Lomonaco v. Goodwin. Chan. Div. 

The interspousal immunity doctrine, which bars 
suits between husband and wife, is abolished in 
motor vehicle eaten cases. Immer v. Risko. 
Sup. Ct. zy ete ei 


IDENTIFICATION 
Under U.S. v. Wade, where police know defendant 
is represented by counsel, testimony as to defend- 
ant’s identification at a lineup without counsel 
being present will be excluded. State v. Wilbely. 
App. Div. : 
Where victim confronted defendant in hospital 
where he was being treated within 15 minutes 
after assault his identification was virtually spon- 
taneous and not within the proscription of U.S. v. 
Wade. State v. Dutton. App. Div. 


IMMUNITY 
Government’s lease of tract for use as post office, 
confers immunity with regard to zoning ordi- 
nances. Thanet Corp. v. Board of Adjustment of 
Princeton. App. Div. 

The Courts should declare the dollar obligation of 
the State in contract cases and sovereign im- 
munity should not be a defense, even though pay- 
ment of the judgment ultimately will depend upon 
whether the Legislature will abide by the court’s 
decision. P. T & L Construction Co. v. Commis- 
sioner of Department of Transportation. Sup. Ct. 

Since interstate compact creating Palisade Interstate 
Park: Commission granted the Commission the 
power to sue and be sued, it authorized the main- 
tenance of a transitory action for damages against 
the Commission in this State. Interstate v. Pali- 
sades Interstate Park Comm., et al. App. Div. 

The interspousal immunity doctrine, which bars 
suits between husband and wife, is abolished in 
motor vehicle negligence cases. Immer v. Risko. 
Bei: PRS LTS. SIE | Ree Saas ee 

The parent-child tort immunity doctrine is abol- 
ished to allow suits between unemancipated chil- 
dren and their parents for injuries suffered as a 
result of the negligent operation-of a motor ve- 
hicle. France v. A.P.A. Transport. Sup. Ct 
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Where state trooper who is part of radar operation, 
is negligent in signalling motorists to stop, he is 





q freezer. Toker v. Perl. App. Div. 


Where an inconsistency in the charge is alleged 
counsel owes it to the court to point it out so that 







finding that the policy is ambiguous. Bryan v. Em- 
ployers’ et al. Chan. Div. 


406 


not immune from suit. ee et al v. the court may be afforded the opportunity to clear ; 
Schwartz, et al. App. Div. ; j . 377 it up and thus avoid the once v. Vi ing a retrial spd Pa gn A on ance held not to eo ver 
IMPLIED COVENANT — be necessary. Fitzmaurice v. Van Vlaanderen costs of repairing defective construction. Bryan v. 
: ‘ : - Ae Machine Co. App. Div. recesses Ml Employers’ et al. Chan. Div. 406 

In a residential letting, ther . is an implied covenant eet Company which is self insuror is required to provide 

* that there are no latent defects in facilities vital to INSURANCE same liability coverage as an insurance carrier 
the use of the premises because of faulty original I ——e ee tested issuing a broad form omnibus policy. Comorote v. 
construction or deterioration from age or normal nsurance company though learning of conteste M tal. L Di 446 
usage and that these facilities will remain in us- claims to policy proceeds is authorized to pay oe agp a eg SAR ne pene Rar 
bl Gitien: Gusinn th pig f the 1 proceeds to beneficiary named in policy where no In deciding whether the accidental means” provi- 
Ce es See ae are eee ee ee change of beneficiary had been made in manner sion of insurance contracts is applicable, the issue 
Marini v. Ireland. Sup. Ct. : 481 act forth in the pelicy, Gerhard v, Teavelers Tue for the fact-finder to determine is whether the 

If a landlord fails to make the repairs and replace- t € policy. Gerhard v. . average policyholder would consider that there 
ments of vital facilities necessary to maintain the Co., et al. Chan. Div. . - F aie whe th cant r d 
premises in a livable condition for a period of It was error to exclude testimony that the purchaser was ,fomet ayer, . ee ee 
time adequate to accomplish such repair and re- of Home Owner's insurance told the insurance See, Oe are See Saaee 

: ? alia: meds ae : : result and et the same time having in mind the 
placements, the tenant may cause the same to be agent that a domestic would be living in his home bag apr a 3 ; . Fa 
icin chek dake tat oe and that he wanted insurance to include “every- limiting language of the insuring clause, which 
2 st thereof from future ; aga ; would lead him reasonably to call the means “ac- 
rents, provided such seif-help has been preceded thing he needed”, since that evidence would be i Mga oo oes phe ar doe 
by. timel d ad t ti l relevent to the question of whether or not the pur- cidenta!”, even though, strictly spcaking, nothing 
~ eg a —_ e notice to the landlord. chante vention’ tad. be was net dee unexpected or unforseen occurred in the course 
arini v. Ireland. Sup. Ct. voce eee ese ees 481 eae Compensation coverage under the Home of the preceding events. Perrine v. Prudential. 
IMPLIED TRUST Owner’s policy. Caldwell v. The Aetna Casualty Sup. Ct. 502 

Where deed expressed an understanding of both Insurance Co, App. Div. = Pisintiff showed enough to withstand motion for 
parties contemplating enforceable duties on the An insurance company ordin jarily is bound by the lnvelpttey Clauinnn), on quenite 25: Smee 
grantor, issue is created whether grantee holds a impression as to coverage which the average pur- death where traumatic inchient of heavy: Sauy- 
fee simple absolute subject to a trust. Hagaman v. chaser wou'd gain from the inspection of the nee agpiet oo ; er <a: WEE CoE SF 502 
Board of Education of | Township of f Woodbridge. policy he would be likely to make, ie., reading eath. pada vhs ential. Sup. Ct. . 

Chan. Div. 842 only the cover and face sheets and not the fine Absent express agreement or special factors, prem- 
print, so that the absence of proof that the plain- iums paid to an insurance agent are not trust 

INCORPORATION OF ATTORNEYS tiffs reed the policy did not bar them from recov- funds, and cannot got the an for a apr gman 
ering under the principle of Gerhardt v. Con- action. Commercia! Insurance Company of New- 

= ening TREE 6 of ier ee 93 tinental Insurance Co., 48 N.J. 291 (1866). Cald- ark v. Apgar. Law Div. : ; 579 

well v. The Actna Casualty Insurance Co. App. Where individual contro’s corporation and uses it to 
INDEMNIFICATION Pee 3 defraud, pel sonal liability will be imposed upon 

Employees of a company furnishing school bus . 4:4-4(i) authorizes the court to permit eubaiiiated bon i Sigh Pha yang = Insurance Company of 579 
transportation under independent contract with a a upon a driver by serving the insurance A gg ah he ee re as in he ht with 
board of education are not entitled to indemni- carrier which insured the owner under a policy peagye tice eens i ee ea oe —— 
fication under N.J.S.A. 18A:16-6. Hartmann, etc., containing an omnibus clause. Ledbetter v. Schnur. in one year from casuaity but time is tolled ior 
hel. 4: Meelawead, ob, al. Ave. Div. 360 Sav ee: ’ 38 period between giving notice by insured and for- 

Winn thet 0b det Deatgnated uo benblaenen mal denial of oe Peloso v. Hartford Fire 
| INDICTMENTS : insurance policy, the reference is to the person rae Se — . mes ‘ sans 

Indictment was improperly returned where the only sustaining that relation to the insured at the time Where coverage is disputed and trial of action 

evidence presented to the grand jury was hearsay the policy is issued and not to one who becomes against insured wou'd leave question of coverage 

statements by a policeman as to descriptions of his wife at a later date, after he is divorced from unresolved stole might be so defended by carrier 

| suspects and identifications, the State gave no rea- the original person. Novern v. John Hancock as to prejudice the insured thereafter upon the 

son to justify its reliance on this evidence, and Mutua! Life Insurance Company. Law Div. 50 issue of coverage, the carrier is not permitted to 
there was no apparent reason why witnesses could The designation of the second wife as next of kin on poco tige i DS nee Serene ras 599 

not have been produced. State v. Costa and Soli- a Union application did not constitute substantial Wikeeeier.a wpe +43 + F i 
mene. Law Div. 258 compliance with the requirement of written notice paah toe nae prin Sapper Peon nay tm mt 8 
An amendment of an indictment ti to effect Pas aaa 3 a ee pte i surec’s that carrier cannot defend the action with 
purporting to effec of a change of beneficiary on company forms 1 = dali ‘ 
a correction in identifying the date of the offense where the in d made no further effort duri complete fidelity to insured there must be a sepa- 
intecdiadl ta tee Chasead tes the Geend a i 5 oe te SERS Tee BS SOs Seer ee rate proceeding in which differences between car- 
ven g ry tne ury 1s per the year which passed between the application : ps aie F 

missible at least where time is not of the essence i carn { bee rier and insured may be tried. Burd v. Sussex 
: : . and his death to learn the proper method of chang- Mutual Insurance Co. Sup. Ct 599 

State v. Kuske. App. Div. . 360 ing his beneficiary. Novern v. John Hancock Mu- Where injured elaimank i “interest in Lliabilit 

Absent misconduct or abdication by grand jurors, tual Life Insurance Company. Law Div. 50 policy and is entitled to be heard as to its poms 
the question whether evidence before a grand jury Held, on facts, accident insurance policy issued age, claimant is not collaterally estopped by judg- 
wee. competent or incompetent is irrelevant on a through oil company credit card mailing and bill- ment entered in a criminal proceeding against 
motion to dismiss the indictment. State v. Ferrante. ing facilities was effective on date of alleged acci- insured. Burd v. Sussex Mutual Insurance Co. 

ont: Div. # ; . 649 dent. Klos v. Mobil Oil Company. Sup. Ct. 70 Sup. Ct. 599 

The defendant will not be permitted to obtain off Coniract for issuance of acc ‘ident insurance policy Insured convicted of attrocious assault and battery 
the record remarks made before the Grand Jury was consummated.when oi! company credit card- is not collateraily estopped in suit against carrier 
so long as his testimony is available in order to holder maiied in his rbot application, and from claiming his acts were negligent so as to be 
test the adequacy of the indictment since the mo- the insurance company couid not vary the effec- covered by h ome owner's insurance policy. Burd 
tive is seeking the indictment is not in issue. tive date of coverage by specifying a different date v. Cussex Mutual Insurance Co. Sup. Ct. 599 
State v. Fisher. Law Div. peyton Fare eee oe in the policy. Klos v. Mobil Oil Company. Sup. Ct. 70 Where motorist got out of his vehicle in order to 

INFANTS Statutes conferring broad administrative powers on move a stopped vehic'e blocking the highway 

Teenies none - ’ ' Commissioner of Banking and Insurance contain and moved that vehicle in a negligent manner 
ecision of tria judge to approve infant settlement the impiied power to grant an interim rate in- so as to strike pedestrians and other cars, the 
is to be judged not with hindsight but as of the crease pending completion of hearing as to the resulting damage and injuries did not arise out 
time it was made Bauer v. Griffin. App. Div. 191 adequacy or inadequacy of either existing or pro- of the “use” of the insured vehicle and liability 

Where local! church rules do not prohibit minors who posed rates. N.J. State AFL-CIO, et al v. Bryant, insurance policy would not afford coverage at 
are members from voting on any church matter, a et al. Sup. Ct. 110 least where motorist cou'd have reasonably avoid- 

membership vote authorizing sale of real property Since under New York law an injured party is not ed the blocked area. Chicago Insurance Company 
will not be invalidated merely because members necessarily barred from recovering on insured’s and Stan'ey Zeidner v. Security Insurance Com- 

who had not attained age 21 were permitted to policy by a disclaimer by the carrier based on late pany of Hartford, et al. App. Div. 617 
vote. Hopewell Baptist Church v. Gary. App. Div. 566 notice by the insured, the injured cannot recover Where emp!oyer supplied vehicle to employee saies- 
INHERITANCE TAX from the Fund without first bringing suit against man to keep at home and it was involved in an 
; the insurer where policy was executed and deliv- accident while being driven by his wife, the issue 

Where decedent transferred real estate to his daugh- ered in New York. Public Service v. Mario et al. of whether that employee’s “family automobile 
ter and her arene as tenants by the entirety and App. Div. . 157 policy” which contained an exclusion for non- 

i aiede i aoe a per my ogee ier ee wae effect A liability policy issued to an owner of an auto owned vehicles furnished for regular use afforded 
a — = — Preece’ pice A in- must have the broad form omnibus coverage set coverage to him was a factual question and could 
Geuaneee ot cad rl pit _ bese ma peg oe to forth in N.J.S.A. 39:6-46(a), and a policy with not be determined by summary judgment. Butler 
Set ar ce gt Sees ce ee ee wee more restrictive coverage is automatically amend- v. Bonner, et al. Sup. Ct. 618 
an %¢ p ; peel v. Kingsley. App. Div. 98 ed to conform to that statute. Kish et al v. Motor Insurance policy provision requiring that coverage 
equest of property by testator to his wife under Club of America Ins. Co. App. Div. 189 wou!d be afforded to any person using an owned 
pe bray nr agreement and simultaneous will is Where an exclusion from omnibus coverage is in- automobile with the permission of the named in- 
ora scr transfer inheritance tax under N.J.S.A. valid, the liability limits are nevertheless those in sured, but provided that his actual operation was 
:34-1(a) since the wife was not an ordinary the policy and not the minimum statutory limits. within the scope of such permission is not binding 
creditor, but had only a contingent interest until Kish et al v. Motor Club of America Ins. Co. App and once an owner voluntarily hands over the 
the event of her s selneatesimia sited v. Glaser. Div. a , 189 keys to his car the extent of permission he actu 
App. Div. 902 Sista ae Mat Aut, fds. Ca. v. Wall, 92 N.J. Super. ally granted either with regerd to scope of use or 
INJUNCTIONS a ee — et al v. Motor Club of et agaall of Sup. Cl is irrelevant. Butler v. ia 
oats ; F - merica Ins. . Div. al. S SeBs 

Request for an injunction and declaratory judgment Owner of ual chile may recover under omnibus Instruction sheet attached to shipper’s invoice ad- 
against the enforcement ofa military commander’s clause against one driving with his permission vising carrier to insure merchandise for full value 
orders denying the use of the military post to Kish et al v. Motor Club of America Ins Co. was sufficient declaration of value so as not to 
civilian demonstrators on a particular date was App. Div. $ i 189 limit plaintiff to a recovery under carrier’s filed 
properly denied where the problem had become Where accident occurs during unloading of truck tariff. Dover Farms, Inc. v. American Air Lines, 
moot due to the limited ee sought, Com- due to the negligence of third party which occur- Inc. App. Div. 635 
mittee v. Collins. U.S. Ct. of Appeals, 3rd Circuit 603 red before delivery of goods to insured trucker, Insureds are entitled to have deducted from the 

INNKEEPERS — party bs — - ns Sees under eae oer cae eee Sear, 
: rucker’s automobile liability policy. Cenno v. , a oS) es 
: New Jersey guests may serve New York hotel by West Virginia Paper, et al. ‘ae iy 215 tion against the tortfeasor. Klacik v. Kovacs. App. 
} Psst > ¥ ames estion, aan Sanaa Held, on facts, laches on the part of insurance car- Div. 639 
j isited Hew ton, aoaten poh po - iy nig - = rier in bringing suit for rescission barred carrier’s Where insurer requests, authorizes or acquiesces in 
| pang sg oat gl exon A wl agp pve ivity right to equitable relief. Greater New York Mu- the use of the mails for remitting premiums, it 
ae te y Gonna Sale! y o> tual Ins. Co. v. Ambrosio. Chan. Div. 294 adopts the postal authorities as its agent and 
S. er v. Granit Hotel, Inc. App. Div. 361 Under NJ.S.A. 34:15-87. workmen’s compensation assumes the responsibility for postal negligence. 
i INSANITY policy had to be construed to cover all of employ- —" National Life Ins. Co. v. Cecoper. Chan. on 
f ayes Pare er’s activities in New Jersey despite attempted Iv. 

Woere serennation YF. peers: Rates Ra ig ogg ste restriction to a single project. Greater New York Defendant's proofs were insufficient to create a ra- 
trial ‘was sufficiently comprehensive, the court Mutual Ins. Co. v. Ambrosio. Chan. Div. - 204 ee — eS SS 
may permit him to express his opinion as to sanit Person driving a vehicle with permission of the in- and properly mailed to insurer. Bankers National 

at the time of the crime. State v. Risden. Sup. Ct : 335 itial permittee is covered under the omnibus eS ee = 
4 Lay witness testimony relating to a defendant's phy- clause of the insured’s automobile liability insur- On motion for directed verdict, where beneficiary 
deal appearance and. mental and emotional. atii- ance policy regardless of explicit prohibition by denies validity of insured’s signature on applica- 
Ctn GEM sittin Lohece at the tate of, and other the insured owner that initial permittee not allow tion which contains false representations, there is 
. the crime is admissible in support of the defense others to drive the vehicle:—Baesler v. Globe In- eee ee Me cones ee 
of “temporary insanity.” State v. Risden. Sup. Ct. 335 demnity Co. no longer followed. Odolecki v. Hart- had knowledge of their falsity and evidence of 
The Insanity Defense—A Challenge To The Courts. 677 ford Accident. Sup. Ct. - 361 ee eS ee re ee eae 
‘ ‘ Property insurance policy excluding theft of prop- question from the jury. Alice Blair v. Berkshire 
INSTALLMENT SALES erty “pertaining to a business” provides coverage - Life Insurance Co. U.S. Ct. of Appeals for the 3rd 

Under facts, installment contract for purchase of for items kept as part of insured’s personal art Circuit : 152 
freezer was unenforceable where purchaser’s sig- collection stolen while being taken by insured Insurance company was responsible for payment un- 
nature was procured by fraud, even though pur- to a client for a business purpose. Singer v. Nat. der the terms of its accidental death benefits pol- 
chaser made payments, where payments had been Fire Ins. Co. et al. Law Div. 383 icy where insured’s death was not foreseeable 
made in reliance on misrepresentation that con- The fact that an insurance policy is complex and since it was doubtful the police were legally just- 
tract was binding because purchaser. had used composed of many printed schedules and endorse- ified in shooting insured to death. Furr v. Metro- 

ja 130 ments to the basic policy does not necessitate a politan Life Ins. Co. Law Div. ................... 790 
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Insurance, Cont’d 

Under the initial permission rule a third-party driv- 

er to whom a car was entrusted for repairs was 

an additional insured under the omnibus clause 

of the owner’s policy since he had permission to 

use the ‘car notwithstanding deviation from the 

initial permission. State Farm Mutual Automobile 
Ins. Co. v. Travelers Ins. Co. Sup. Ct... 

Recision of life insurance policy may be granted 
during the contestable period for equitable fraud 
even though the insured has died. Russ v. Metro- 
politan Life Ins. Co. Law Div. . 

N.J.S.A. 17:37A-7(d) requires only consultation be- 
tween the Commissioner of Insurance and the di- 
rectors of the insurance association in review of 
a plan of operation and no hearing was mandated 
by the Administrative Procedure Act due to the 
absence of a factual issue. New Jersey Insurance 
Underwriting Ass’n v. Clifford. App. Div. 

The Commissioner of Insurance had authority under 
N.J.S.A. 17:37A-1 to require property insurers to 
furnish vandalism and malicious mischief coverage 
where such coverage is not dependent upon the 
coexistence of a federal reinsurance program. New 
Jersey Insurance Underwriting Ass’n v. Clifford. 
App. Div. : 

Receipt and retention ‘of a par! tial premium payment 
by the general agent of an insurance company 
constitutes a waiver of a previously issued can- 
cellation notice by the insurance company. Eng- 
lishtown Auction Sales, Inc. v. Mount Vernon Fire 
Insurance Co. App. Div. . 


INSURANCE RATES 
Proper course of action is an administrative hearing 
upon the subject of a rate increase, followed by 
findings by the Commissioner and a judicial re- 
view thereof, if, sought. In the Matter of the Appli- 
cation of the Insurance Rating Board. Sup. Ct. ... 


INTENT 
Judge’s charge to the jury with respect to offense 
of public lewdness must explain that the statute 
requires not only an intent by defendant to do the 
unlawful act, but also an intent that the act be 
seen. State v. Beckett. Sup. Ct. 


INTEREST 
Interest should not be allowed where a serious and 
substantial controversy exists as to liability and 
the amount due. Passaic Vailey Sewerage Commis- 
sioners v. City of Paterson. Law Div. 

Interest on a claim, the amount of which is certain, 
is not avoided by disputation in goo] faith over 
legal liability. Kamens v. Fortugno. Chan. Div. 

Held, on facts, it would be inequitable to assess 
interest for the period during which defendants 
had no profit or advantage from the settlement 
negotiated - a8: Kamens v. Fortugno. Chan. 
Div. 


INTERFERENCE WITH CONTRACTUAL 
RELATIONSHIPS 
Held, on facts, plaintiff faiied to establish right to 
relief on grounds of alleged interference by com- 
peting newspaper with plaintiff’s advertising cus- 
tomers. Press Publishing Company v. Atlantic 
County Advertiser, Inc. Chan. Div. 


INTERFERENCE WITH POLICE Oi TICER IN 
PERFORMANCE OF HIS DUTY 
Physical interference with police officer in perform- 
ance of his duty is not an essential element for 
conviction under local ordinance prohibiting in- 
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terference with officer in performance of his duty. 
| 


East Brunswick v. Malfitano. App. Div. 


INTERROGATORIES 
Plaintiffs’ motion to restore 25 months after dis- 
missal under R.R. 4:26-(e) (now R. 4:23-5) for 
failure to answer interrogatories denied because 
of failure to file motion to vacate within 30 days 
as per Rule 4:23-6 (f) (now R. 4:23-5 (a)). Schlos- 
ser v. Kragen, et al. Law Div. 


INTERSPOUSAL IMMUNITY 

The abotition of the doctrine of interspousal immun- 

ity in automobile accident cases applies retrospec- 
tively. Darrow v. Hanover Twp. Law Div. ... .. 


INTERSTATE COMMERCE 
Service charge to be paid by airline for each pass- 
enger departing from a publicly supported airport 
is an unconstitutional tax on interstate com- 
merce. Allegheny et al v. Sills, et al. Chan. Div. 


INTERSTATE COMPACT 
The Public Employment Relations Commission has 
no jurisdiction to order elections to determine the 
exclusive bargaining agent for the employees of 
the Delaware River and Bay Authority since the 
authority is not a public employer within the defi- 
nition of N.J.S.A. 34:13A-3(c). Delaware River and 
Bay Authority v. New Jersey Public er eaoT 
Relations Commission. App. Div. 


INVITEES 

Even in the absence of expert testimony a jury 
question exists as to whether failure of the power 
company to post signs giving warning of uninsu- 
lated high voltage wires to persons engaged in a 
lawful operation of the hazard of contact with 
them was negligence. Gallas v. Public Service 
Elec. & Gas Co. Sup. Ct 

Owner of premises owes duty to its invitees to warn 
them of presence of uninsulated high voltage wires 
in the area of construction work being undertaken 
by invitees. Gailas v. Publie Service Elec. & Gas 
Co. Sup. Ct. 


JUDGES 
U.S. Supreme Court Lays Down Guidelines For 
Handling Unruly Defendants 
State Bar Calls For Action On Judicial Nominations 
Within Specified Time 
Whether a sentencing judge ‘should disqualify him- 
self from hearing a post-conviction relief applica- 
tion of same defendant is left .. potas sound 
discretion. State v. Flowers. App. D 
Fundamental to any consideration of ‘possible jud- 
icial disqualification is a showing of prejudice or 
potential bias. State v. Flowers. App Div. 
Prior service of a trial ahi as assistant prosecutor 
did not disqualify him from presiding at trial of 
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indictment refurned after he left prosecutor's of- 
fice where trial judge had no prior knowledge of 
prosecutor’s file. State v. Hill. App. Div. .. 
Claim that trial judge could not sit as a Superior 
Court judge because he had not been admitted for 
at least ten years as an attorney cannot be raised 
for the first time on appeal. State v. Hill. App. Div. 


JUDGMENTS 

Additur could not be entered as judgment against an 
uninsured motorist who consented to additur over 
the objection of the Fund. Jamar, et al v. Hodges. 
App. Div. { mage 

County Court “Order” regarding salary and reim- 
bursement of car expenses of pobation officers 
although in the form of an order is an administra- 
tive directive and not a final judgment or order 
from which appeal would lie to the Appellate 
Division. In the Matter of the Mercer Desrenid 
Probation Department. App. Div. 


JUDICIAL APPOINTMENTS 


The issue of the validity of the practice of Senatorial 
courtesy with respect to consent to the appoint- 
ment of judges is nonjusticiable and immune from 
judicial evaluation under the political question 
doctrine. Passaic County Bar Assoc. v. Hughes. 
Chan. Div. 

The exercise of the Governor’s appointing power is 
immune from judicial supervision. Passaic County 
Bar Assoc. v. Hughes. Chan. Div. 

Mandamus will not issue against the Governor ‘of 
New Jersey to compel the exercise of his power 
to appoint judges. Passaic County Bar Assoc. v. 
Hughes. Chan. Div. A mis 


JURIES 
Where there are multiple defendants, each defend- 
ant is entitled to ten peremptory challenges, and 
denial of the right to ten peremptory challenges 
each is prejudicial per se. State v. Hammond. 
App. Div. 

Where defendant challenges procedure under which 
jury imposes death penalty without prescribed 
standards to guide its decision and this issue is 
pending before U.S. Supreme Court, State Supreme 
Court will stay entry of death penalty pending 
decision by U.S. Supreme Court. State v. Artis. 
Sup. Ct. 

Exclusion of two veniremen for ‘cause who. gave 
equivocal answers concerning capital punishment 
did not violate defendant’s right to due process 
since a prospective juror may be excluded if he 
cannot affirmatively say he would vote for the 
death penalty where the circumstances warrant it. 
State v. Wilson. Sup. Ct. 


JURISDICTION 

Statute increasing jurisdiction of District Court in 
contract actions to $3,000 applies to all actions 
tried after its effective date. Avon Sheet Metal Co. 
v. Heritage House Assoc. Essex Co. Dist. Ct. 

Where a foreign divorce decree was obtained while 
the complainant was at all times domiciled in New 
Jersey, this State is not required to give full faith 
and credit to the decree. Samuel v. McDaniel. 
App. Div. 

P. E. R. C. Rules It Has Jurisdiction In Teacher Case 

Ruling Limits Jurisdiction By Attachment Of Insur- 
ance Policy 

Held, on facts, New Jersey has jurisdiction of third 
party complaint asserted against out-of-state rail- 
roads which continuously conducted soliciting and 
bailment operations here. Amercoat Corp. v. Reag- 
ent Chemical. App. Div. 

The doctrine of forum non conveniens is inapplic- 
able where its application would require a resi- 
dent plaintiff to maintain two separate causes of 
action at distant locations. Amercoat Corp. v. 
Reagent Chemical. App. Div. 

The absence of municipal court record ‘at hearing 
de novo on appeal does not deprive the County 
Court of jurisdiction. State v. Emmett. App. Div. 

The County District Court had jurisdiction to enter 
a $59.230 judgment for 576 separate violations of 
the Outdoor Advertising Act, N.J.S.A. 54:40-67, 
in spite of the general limitation of its jurisdic- 
tion to $1,000. Kingsley v. West Outdoor Advertis- 
ing Co. Sup. Ct. 

The Division of Tax Appeals has no jurisdiction to 
review decisions of the Director of Taxation where 
the petitioner has not filed an appeal from such 
decisions as required by N.J.S.A. 54:10A-19.2. 
Clairol, Inc. v. Kingsley. App. Div. 

Since interstate compact creating Palisade Interstate 
Park Commission granted the Commission the 
power to sue and be sued, it authorized the main- 
tenance of a transitory action for damages against 
the Commission in this State. Interstate v. Pali- 
sades Interstate Park Comm., et al. App. Div. 

Where the Chancery Division and the County Court 
have concurrent jurisdiction relating to a matter 
involving the administration of a Will the prin- 
ciple that equity should refuse to intervene or 
assume jurisdiction of the settlement of an estate 
where the relief sought by the parties can be 
secured in the County Court should override the 
conflicting principle that between courts otherwise 
equally entitled to entertain jurisdiction that court 
which first obtains jurisdiction of the controversy 
ought to be allowed to proceed and dispose of it. 
Rogozinski vy. Rogozinski. Chan. Div. 

The Division of Workmen’s Compensation has no 
jurisdiction for injuries received by seamen on 
navigable waters. Toland v. Atlantic Gahagan 
Joint Venture Dredge #1. App. Div. 

New Jersey courts have personal jurisdiction over 
an action on a demand note which involved two 
non-residents, where the note had been negoti- 
ated, executed and was payable in New Jersey. 
Govan v. Trade Bank & Trust Co. App. Div. 

New Jersey guests may serve New York hotel by 
registered mail in tort action although accident oc- 
curred in New York, where hotel regularly soli- 
cited New Jersey guests and engaged in activity in 
New Jersey in connection with making reserva- 
tions. Schaffer v. Granit Hotel, Inc. App. Div. 

The Courts do have jurisdiction over a suit alleging 
that a church member was expélled in violation of 
the established procedures in the Church Con- 
stitution, where no question of religious doctrine 
is involved. Baugh v. Thomas, et al. Sup. Ct. .. 

Under F.R. Civ. P. Rule 4(f) the 100-mile extra- 
territorial limit for service of third-party com- 
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plaints is measured by the straight-line or “as the 
crow flies” test due to its simplicity and ease of 
computation. Deloro Smelting & Refining Co. v. 
Engelhard Minerals and Chemicals Corp. U.S. Dist. 
Ct, DNA. 
The key to the exercise of judicial power over a for- 
eign corporation under F.R. Civ. P. Rule 4(e) 
which incorporates Rule 4:4(d) is a judicial con- 
clusion that such corporation subjected itself to 
jurisdiction by availing itself of the benefits and 
protection of the laws of the forum state, but 
telephone and mail solicitations alone do not pro- 
vide a basis for the exercise of such power. 
Deloro Smelting & Refining Co. v. Engelhard 
Minerals and Chemicals Corp. U.S. Dist Ct., D.N.J. 
The state courts do not have jurisdiction to enjoin 
peaceful picketing since the National Labor Rela- 
tions Board has exclusive jurisdiction where it is 
arguable that the activity in dispute is permitted 
by Section 7 or prohibited by Section 8 of the 


National Labor Relations Act. Cream-O-Land 

Dairy v. Milk Drivers and Dairy Employees Local 

I CON ans se akadtdie tere ery nd cae nrg 
JURISPRUDENCE 


Implementing The Blueprint — Part I A Regional 
Superior Court 


JURORS 
There:is no requirement that jurors upon whom 
bribe attempts were made during the trial be 
removed from the panel. State v. Boiardo, et al. 
App. Div. ; 
In murder case juror may ‘be excused for cause 
where he states unambiguously he would not 
consider capital punishment no matter what trial 
might reveal. State v. Artis. Sup. Ct. : 


JURY TRIAL 
Absence of the written waiver of jury trial required 
by former R.R. 3:7-1(a) does not go to the jurisdic- 
tion of the court to try the case without a jury 
nor vitiate the conviction where defendant un- 
derstandingly waived jury trial orally in open 
court but better practice is to obtain a signed 
waiver. State v. Paolino. App. Div. 

The institution of jury trial in juvenile court would 
disserve the interests of the juvenile by limiting 
its flexible procedures and will not be introduced 
en speculation that the United States Supreme 
Court will find that the Federal Constitution man- 
dates that course. In Re J. W. Sup. Ct 


JUVENILE DELINQUENCY 
Held, on facts, the absence of counsel for juvenile 
at initial informal hearing resulting in determi- 
nation of delinquency for truancy did not result 
in substantive deprivation of constitutional rights 
since juvenile was represented at hearing on vio- 
lation of probation for continued truancy on which 
commitment was ordered; future procedure in 
such cases prescribed. In Re G. J. App. Div. 
In re Gault will not be applied retroactively to in- 
validate adjudications of juvenile delinquency 
where petitioner was not confined by reason of 
such adjudications but because of his conviction 
of certain adult crimes. State Ex. rel. E. K. App. 
Div. 
Whether In re Gault is retroactive in any case is 
not decided. State Ex. rel. E. K. App. Div. 
Subsections i. and m. of the juvenile delinquency 
statute, N.J.S.A. 2A:4-14, are constitutional and are 
not vague. State in the Interest of L. N. App. Div. 
For a violation of N.J.S.A. 2A:4-14 it need not be 
proven, chemically, that substance breathed was 
dangerous to health but only that the conduct of 
the juvenile endangered his health or general 
welfare. State in the Interest of L. N. App. Div. 
Where charge of juvenile delinquency is based on 
violation of N.J.S.A. 2A:170-77.5, State must prove 
all elements of the offense created by that statute 
beyond reasonable doubt. State in the interest of 
J. M. App. Div 
Where complaint alleges ‘commission ‘of an adult 
criminal or penal offense, defense of statute of 
limitations is available to the juvenile. State in 
Interest of B. H. Bergen Co. Juv. & Dom. Rel. Ct. 


JUVENILE AND DOMESTIC RELATIONS COURT 

Juvenile and Domestic Relations Court has the pow- 
er to award support in a juvenile delinquency pro- 
ceeding pursuant to its bastardy jurisdiction. State 
in the Interest of O. W. App. Div. 

Record was unclear whether trial judge’s comments 
on defendant’s failure to testify had shifted burden 
of proof to the defendant. State in the Interest of 
L. M. Sup. Ct. 


JUVENILES 
There is no right to jury trial in Juvenile and Do- 
mestic Relations Court. State in the Interest of 

J. W. App. Div. 

It was error to admit a ‘murder confession by a ‘16 
year old where the police had made no substan- 
tial effort to have a parent or legal representative 
present during the questioning, he was questioned 
repeatedly over a period of two months, some of 
the confession was inconsistent with the physical 
evidence, and there was no substantial independ- 
ently corroborative evidence. State in the Interest 
of Dorsey. App. Div. 

Where a complaint in a juvenile proceeding does 
not make reference to the specific subsection of 
the statute involved, and the conduct would not 
be a substantive offense if committed by an adult, 
due process is satisfied if the factual allegations 
are precise and the juvenile is not prejudicially 
misled. State in the Interest of A. R. Sup. Ct. 

The institution of jury trial in juvenile court would 
disserve the interests of the juvenile by limiting 
its flexible procedures and will not be introduced 
on speculation that the United States Supreme 
Court will find that the Federal Constitution 
mandates that course. In Re J. W. Sup. Ct. 

Convictions under N.J.S.A. 2A:170-28 sustained 
where juvenile girls were unlawful intruders in a 
school and were causing a disturbance. State in 
the Interest of: C.S. and J.C. App. Div. .. 

Convictions under N.J.S.A. 2A:170-29 reversed 
where evidence failed to show offensive language 
used by Juveniles against Assistant Principal and 
‘Attendance Officer was loud and of such a nature 
to incite the hearers to an immediate breach of 
the peace. State in the Interest of: C.S. and J.C, 
App. Div. 
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LABOR LAW 
Since most of the employees involved are New Jer- 
sey residents, New Jersey law applied, and the 
New Jersey PERC had jurisdiction to determine 
the proper bargaining agent for the employees of 
PATCO, an agency set up under a New Jersey- 
Pennsylvania compact which did not specify 
which state’s law should control. Teamsters Local 
676 v. Port Authority Transit Corporation. Chan. 
Div. 

The Governor has the power to intervene in labor 
negotiations between state college faculties and 
the Board of Higher Education under N.J.S.A. 
34:13A-1 et seq. Association of N.J. State College 
Faculties, Inc. v. The Board of Higher Education, 
et al. Law Div. 

The State had the power to unilaterally impose 
salary scales based upon the Hay Associates re- 
port on public employees salaries, consistent with 
the statutory duty to bargain collectively where 
an impasse had been reached after good-faith 
efforts to negotiate. Association of N.J. State Col- 
lege Faculties, Inc. v. The Board of Higher Edu- 
cation, et al. Law Div. 

The state courts do not have jurisdiction to enjoin 
peaceful picketing since the National Labor Re- 
lations Board has exclusive jurisdiction where 
it is arguable that the activity in dispute is per- 
mitted by Section 7 or prohibited by Section 8 of 
the National Labor Relations Act. Cream-O-Land 
Dairy v. Milk Drivers and Dairy Employees Local 
680. App. Div. 


LABOR RELATIONS 

P.E.R.C. Rules It Has Jurisdiction In Teacher Case 

The final order under the Public Employment Rela- 
tions Act is the order certifying the results of an 
election; orders certifying units and directing elec- 
tions are interlocutory and reviewable only on 
leave to appeal. Gloucester v. P.E.R.C. et al. Sup. 
Ct. 


Labor union has the power to discipline a member 
by imposing a fine as long as such fine is reason- 
able and levied in accordance with due process 
and it may be collected in an action at Law. North 
Jersey Newspaper Guild v. Rakos. App. Div. 

Disciplinary action may be taken against a former 
member of a union for acts he committed before 
resignation. North Jersey Newspaper Guild v. 
Rakos. App. Div. ie 


LACHES 
Held, on facts, laches on the part of insurance car- 
rier in bringing suit for rescission barred car- 
rier’s right to equitable relief. Greater New York 
Mutual Ins. Co. v. Ambrosio. Chan. Div. ; 


LANDLORD AND TENANT 

Landlord-Tenant Law Entirely Fair? — A Reply 

In view of the surrounding circumstances, partic- 
ularly the economic interdependence of the truck 
stop and diner and the fact that the diner had 
been operated 24 hours a day both shortly before 
and after the execution of the twenty year lease, 
an obligation to operate the diner for at least a 
reasonable number of hours would be implied in 
spite of the absence of any express requirement 
to that effect in the lease. Tooley’s Truck Stop, 
Inc. v. Chrisanthopouls, et al. Sup. Ct. 

The landlord was on the facts entitled to give ‘the 
lessee 30 days in which to decide whether lessee 
would operate the diner for a reasonable number 
of hours or have the lease terminated. Tooley’s 
Truck Stop, Inc. v. Chrisanthopouls, et al. Sup. Ct. 

When considered in light of the geographical and 
economic circumstances, and the negotiations at 
the time of its assignment, the lease required by 
implication that the lessee either conduct a super- 
market in reasonable fashion in the space it rented 
from a shopping center or vacate, and its obliga- 
tion would not be satisfied by simply tendering 
rent while the premises remained vacant, since 
that would impair the business of the other stores 
in the center. Ingannamorte v. King’s Super- 
market, Inc. Sup. Ct. 

The alleged lack of habitability of leased premises 
is a defense to the landlord’s summary dispossess 
action for the period for which the landlord claims 
the rent is unpaid and may be raised as such in 
that action but not for any other period. Academy 
Spires, Inc. v. Jones. Law Div. 

Equitable defenses as well as legal defenses assert- 
ing payment or absolution from payment in whole 
or in part are available to a tenant in a dispossess 
action and must be considered by the court. Marini 
v. Ireland. Sup. Ct. 

Denial of a motion by defendant ‘directed at the 
complaint for failure to make adequate factual 
allegations, or of a motion at the conclusion of a 
trial for failure to supply proof that the amount of 
rent alleged in the complaint is in default, both 
going to the question of jurisdiction, are each 
appealable. Marini v. Ireland. Sup. Ct. 

In a residential letting, there is an implied covenant 
that there are no latent defects in facilities vital 
to the use of the premises because of faulty orig- 
inal construction or deterioration from age or nor- 
mal usage and that these facilities will remain in 
usable condition during the entire term of the 
lease. Marini v. Ireland. Sup. Ct. 

If a landlord fails to make the repairs and replace- 
ments of vital facilities necessary to maintain the 
premises in a livable condition for a period of 
time adequate to accomplish such repair and re- 
placements, the tenant may cause the same to be 
done and deduct the cost thereof from future rents, 
provided such self-help has been preceded by 
timely and gy notice to the landlord. Marini 
v. Ireland. Sup. 

The owner of a a. apartment complex is under 
no duty to maintain public sidewalks abutting the 
complex free from the natural accumulation of 
snow and ice. O’Neill v. Suburban Terrace Apart- 
ments, Inc. App. Div. 

A tenant in a 400-unit apartment complex is not re- 
quired to make repairs himself before he is en- 
titled to diminution of rent for breach of an im- 
plied covenant of habitability. Academy Spires, 
Inc. v. Brown. Essex Co. Dist. Ct. 

Although precision is not possible, it is reasonable 
to abate the rent by an amount proportionate to 
the diminution of services. Academy Spires, Inc. 
v. Brown. Essex Co. Dist. Ct. 

A Model Lease: One Proposal For New oem 5 ee 

Toward Equality Of Bargaining Power .... ee 
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Motion by defendants in dispossess action for re- 
moval to Superior Court granted due to import- 
ance of issues involved, amount in controversy and 


the need for equitable relief of a permanent na-° 


ture. Morrocco v. Felton, et al. Law Div. 

Landlord cannot refuse to renew a lease where such 
action is a reprisal for membership in a tenant's _ 
association. — Vv. yeees Management Corp. ~ 
Chan. Div. 


LANDOWNER’S LIABILITY 

Vendor of land adjacent to highway in urban area 
on which he knows or should know is a tree which 
presents an unreasonable risk of injury to the 
public, remains subject to liability for physical 
harm caused by such condition after vendee has 
taken possession and until vendee has had rea- 
sonable opportunity to discover the condition. 
Narsh v. Zirbser Brothers, Inc. App. Div. 

A landowner’s duty of reasonable care with respect 
to high tension wires is not limited to hazards 
existing on his premises, but extends to potential 
hazards to those working on his premises arising 
from the presence of such wires outside his prop- 
erty line in dangerous proximity to the work area. 
Steward v. Esso Standard Oil Co. App. Div. 


LEASES 

The landlord was on the facts entitled to give the 
lessee 30 days in which to decide whether lessee 
would operate the diner for a reasonable number 
of hours or have the lease terminated. Tooley’s 
Truck Stop, Inc. v. Chrisanthopouls, et al. Sup. Ct. 

When considered in light of the geographical and 
economic circumstances, and the negotiations at 
the time of its assignment, the lease required by 
implication that the lessee either conduct a super- 
market in reasonable fashion in the space it rented 
from a shopping center or vacate, and its obli- 
gation would not be satisfied by simply tendering 
rent while the premises remained vacant, since 
that wou!d impair the business of the other stores 
in the center. Ingannamorte v. King’s Super- 
market, Ine. Sup. Ct. 

Testimony as to negotiations at the time of the as- 
signment of the lease was admissible where it 
fairly served to clarify the goals of the parties, 
their practical construction of the terms of the 
lease, and the meaning of its language. Inganna- 
morte v. King’s Supermarket, Inc. Sup. Ct. 


LEGISLATURE 
Senate And Assembly Crganization 


LICENSES 
License fee of $10 per garden apartment unit would 
be valid, where not unreasonably in excess of 
costs of regulation. Boulevard Apartments, Inc. v. 
Borough of Hasbrouck Heights. Law Div. ...... 


LIENS 
Federal tax lien entitled to priority as against com- 
pany which had financed accounts receivable of 
trucking firm where accounts arose after record- 
ing of lien and trucking firm did not have a bind- 
ing contract with its customer. Continental Fi- 
nance, Inc. v. Cambridge Lee Metal Co., Inc. Sup. 

Ct. 


Bank which advanced money to contractor to en- 
able him to pay his laborers and acquire supplies 
is not entitled to a mechanics lien nor is it entitled 
to be subrogated to the position of the laborers or 
materialmen who received the funds in the ab- 
sence of an assignment or agreement to assign the 
mechanics lien. Board of Education of Bayonne v. 
Kolman, et al. Chan. Div. 

The filing of a security interest by bank which ad- 
vanced money to a contractor in return for an 
assignment of accounts receivable does not entitle 
bank to payment from the owner or surety where 
the amount due lien claimants at time of filing 
exceeded the amount then held by the owner. 
Board of Education of Bayonne v. Kolman, et al. 
Chan. Div. ari ard 


LIMITATIONS 

Period of unconsciousness or semi-consciousness con- 

stituted “insanity” for purposes of N.J.S.A. 2A:14- 

2, and so tolled the Statute of Limitations against 

a suit for breach of warranty. Sobin v. M. Frisch 

& Sons and Jones & Laughlin Steel menue 
App. Div. 

Where N.J.S.A. 2A:14-21 applies, the plaintiff is ‘en- 
titled to the full statutory period of two years in 
which to bring his action, after the termination of 
the period of insanity, and not merely a ‘reason- 
able period.” Sobin v. M. Frisch & Sons and Jones 
& Laughlin Steel Corporation. App. Div. 

Contract Statute Of Limitations Applies To Strang- 
er’s Warranty Action : 

Statute of Limitations In Defective Car Case 

Where plaintiff testified that she had no knowledge 
of the severance of the common bile duct until 
further x-rays were taken of her more than two 
years after her original gall bladder surgery, court 
held discovery rule to be applicable. Yerzy, et al. 
v. Levine. App. Div. oe 

The “discovery rule” is applicable to a case where 
purchaser, who received by error more valuable 
stock than the stock he had purchased, invokes 
bar of statute of limitations in defense of action 
charging him with conversion. Federal Insurance 
Co. v. Hausler. App. Div. 

Held, on facts, purchaser might be estopped from as- 
serting the statute of limitations. Federal Insur- 
ance Co. v. Hausler. App. Div 

The Statute of Limitations was tolled for the period 
during which the debtor did not reside in the 
State though both parties were non-residents 
where the suit is on a note negotiated, executed 
and payable in New Jersey. Govan v. Trade Bank 
& Trust Co. App. Div. 

Recoupment action on counterclaim not barred by 
Statute of Limitations at time principal action 
was commenced will not be considered as untime- 
ly where counterclaim involves same facts upon 
which plaintiff relies. Atlantic City Hospital v. 
Finkle. Atlantic Co. Ct., Law Div. 

Plaintiff's amended complaint, though not filed with- 
in the two-year period required by NWJ.S.A. 
2A:14-2, relates back to the filing of the third 
party complaint which made the defendants for- 
mally aware they were being charged with negli- 
gence. Lawlor v. Cloverleaf Memorial Park, Inc. 
ee eee : 
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Action on standard fire policy must be brought with- 
in one year from casualty but time is tolled for 
period between giving notice by insured and 
formal denial of liability. Peloso v. Hartford Fire 
Insurance Co. Sup. Ct. 

N.J.S.A. 2A:14-1.1 bars an action ‘ier donee arising 
out of a defective or unsafe condition of an im- 
provement to realty more than ten years after its 
construction against former owner who had erect- 
ed an unsafe fire escape and who had transferred 
ownership and vacated the premises prior to the 
date of the injury. Gilliam v. Admiral eed 
tion. Law Div. 

N.J.S.A. 2A:14-22 which ‘tolls the running P the 
Statute of Limitations against a cause of action 
arising in New Jersey so long as the defendant is 
a non-resident of the state, does not apply to 
actions sought to be enforced by non-residents of 
New Jersey, even though the cause of action arose 
in New Jersey. Zelson v. Thomforde. U.S. Ct of 
Appeals, Third Circuit. 


LOCK OUT 

The family of an employee accidently killed by an 
automobile while picketing his employer during a 
lock-out was not entitled to benefits under the 
Workmens Compensation Act since the employ- 
ment relationship terminated at the inception of 
the lock-out and the accident accordingly did not 
arise in the course of employment. Fantasia v. 
Hess Oil & Chemical Corp., et al. Bergen Co. Ct . 


LOITERING 
Where anti-loitering ordinance sets forth in detail 
the acts of loitering which are unlawful and 
standards are set forth by which to judge the pro- 
hibited action, the ordinance is constitutional. 
Camarco, et al v. City of Orange, et al. Law Div... 


LONGSHOREMEN’S & HARBOR WORKER’S 
COMPENSATION 
Compensation Or Maritime Law, by Nathan Baker .. 


LOTTERIES 
In view of recent amendments to the gambling stat- 
utes legalizing possession of a ticket in a lottery 
authorized by another state, and the amendment 
of the State Constitution to permit a state oper- 
ated lottery in New Jersey, no public policy wouid 
be violated by the enforcement of a contract to 
divide the proceeds of a winning New York State 
lottery ticket. Pineiro v. Nieves, et al. App. Div. _. 
The descriptive clause in N.J.S.A. 2A:121-4(b) ap- 
plies not only to companies and corporations but 
to persons. State v. Hill. App. Div. 


MALICE 
Where malice is an essential element of a tort, a 
school board which terminated a contract of em- 
ployment cannot be held liable, although its mem- 
bers may have acted with malice. O’Connor v. 
Harms, et al. App. Div. 
The exercise of a school board giendontte legal right 
to terminate a contract of employment for a valid 
reason is not converted to an actionable wrong 
merely because some malice attended the exercise 
of legal right. O’Connor v. Harms, et al. App. Div. 


MALICIOUS PROSECUTION 
Those who actually committed the arson for which 
the plaintiff was arrested are liable to him for 
malicious prosecution damages. Seidel v. Green- 

berg. Law Div. See 
Where a wrongful act is intentional, on couste: may 
apply principles of causation more liberally, and 
foreseeability is not necessarily the test, so that if 
the injury bears some reasonably close connection 
with the defendants’ conduct and is not a prepos- 
terous or far fetched consequence of that conduct, 
the defendant should be held liable. Seidel v. 

Greenberg. Law Div. : 


MALPRACTICE 

The Standards and Recommendations of the Ameri- 

can Academy of Pediatrics with respect to the 

administration of oxygen to premature babies can- 

not be equated with a “safety code’ admissible 

as evidence of a standard of care or with drug 

manufacturers’ brochures admissible as independ- 

ent evidence of standards. Swank v. Halivopoulos. 
App. Div. 

Failure of physician to sign ‘the affidavit of the cer- 
tificate of insanity in the presence of a notary and 
his failure to make a personal examination of pa- 
tient within ten days prior to certificate did not 
constitute a sufficient foundation for punitive dam- 
ages. DiGiovanni v. Pessel. Sup. Ct. 

If the proof adduced at trial simply shows a number 
of possible causes of the injurious condition, only 
one of which could be charged to a dentist’s lack 
of due care, the issue of the dentist’s responsibility 
cannot be submitted to the jury for determination. 
Germann v. Matriss. Sup. Ct. 

Surgeon rendering post-operative care to a pations 
is not liable for negligence of hospital-employed 
resident physician or nurse when orders given 
relate to procedures which are not potentially 
dangerous to patient and fall within ambit of their 
training and qualifications, and are accepted medi- 
cal and hospital standard of practice. Stumper v. 
Kimel. App. Div. 

Where plaintiff testified that she had no knowlelien 
of the severance of the common bile duct until 
further x-rays were taken of her more than two 
years after her original gall bladder surgery, court 
held discovery rule to be renee: cit et al. 
v. Levine. App. Div. 

Significant Changes In Two Deendes ‘Of Doctor- 
Patient-Hospital Relations, by Fred Freeman 

A jury verdict of no negligence is proper where it 
was conceded that the blood transfused was whole- 
some and there was no proof that normal proceed- 
ures in matching were not followed. Baptista v. St. 
Barnabas Medical Center. App. Div. 

facie case was presented without expert 
testimony as to standard of care in malpractice 
action against chiropodist who cut the toe of his 
patient, a known diabetic, when his instrument 
slipped while he was ee sottents toenails. 
Jones v. Stess. App. Di 
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MANSLAUGHTER 
It was plain error to charge that the aider and 
abettor could not be found guilty without finding 
the principal guilty since the jury could have 
concluded that the aider and abettor was guilty 
as a principal actor independent of his aiding 
and abetting the cb-defendant. State v. Morales 
and Yates. App. Div. i 





MARITIME LAW 
Compensation Or Maritime Law, by Nathan Baker. 177 


MASTER AND SERVANT 

eld, on facts, jockey engaged by trainer to ride 
owner’s horse in a steeplechase race at Monmouth 
Park was the employee of the owner but not of 
the trainer er of Monmouth Park Jockey Club. 
Biger v. Erwin. Monmouth Co. Ct. . 111 

The vested right of retired employees to receive 
lifetime pensions is not affected by termination of 
the pension plan where the language of the plan 
places a burden on the employer to pay the cost 
of oe pensions above the employees’ contribu- 
tions. Stopford v. Boonton poli ied Co., Inc., et al. 
Sup. Ct. ' . 514 


MATERIAL WITNESS 
New Jersey law does not permit the police to hold a 
potential defendant as a material witness. State v. 


Price. Law Div. ; c Se ee . 131 
MATRIMONIAL ACTIONS 
Approval For. Trial _ gilts S : .. 353 
MEADOWLANDS 


The Hackensack Meadowlands Reclamation and De- 
velopment Act is constitutional and valid legisla- 
tion. Meadowlands Regional Development Agency 
v. State of New Jersey. Chan. Div. .... . 806 

The Hackensack meadows area is AE sista 
fiable for.purposes of regulation by general statute. 
Meadow!ards Regional Development Agency v. 
State of New Jersey. Chan. Div. . 806 

The Legisiature may properly provide for tax- 
sharing among the constituent municipalities to 
insure that they share equitably in new benefits 
and costs resuifing from meadowland develop- 
ment. Meadowlands Regional Development Agency 
v. State of New Jersey. Chan. Div. ............. 806 


MECHANICS’ LIENS 

Where payments to precedent lien holders to pro- 
tect mortgagee’s lien for its construction advance 
exhausted the funds available for distribution so 
that mortgagor was not entitled to participate in 
the advance, the mortgagor’s assignee was not en- 
titled to participate either. ne v. City National 
Bank Sup. Ct. .... . 466 

Bank which advanced money to contractor te en- 
able him to pay his laborers and acquire supplies 
is not entitled to a mechanics lien nor is it entitled 
to be subrogated to the position of the laborers or 
materialmen who received the funds in the ab- 
sence of an assignment or agreement to assign the 
mechanics lien. Board of Education of wie v. 
Kolman, et al. Chan. Div. ..... 773 

The filing of a security interest by on: whihetn 
advanced money to a contractor in return for an 
assignment of accounts receivable does not entitle 
bank to payment from the owner or surety where 
the amount due lien claimants at time of filing 
exceeded the amount then held by the owner. 
Board of Education of ne v. Kolman, et al. 
Chan. Div. hia ee nb EPO ERIN Ghee 773 


MEDICAL SUBPANEL 
Under R. 4:21-7 a plaintiff may not revoke his con- 
sent after the subpanel has reached its decision. 
Grove v. Seltzer. Sup. Ct. , snkttoate ree 530 


MENTAL SUFFERING 
Superior Court can award damages for mental suf- 
fering caused by intentional act of racial discrim- 
ination in rental of apartment. Gray v. Serruto 
Bldrs. Inc. et al. Chan. Div. rs Sardis . 446 


MOOTNESS 

Request for an injunction and declaratory judgment 
against the enforcement of a military command- 
er’s orders denying the use of the military post to 
civilian demonstrators on a particular date pro- 
perly denied where the problem had become moot 
due to the limited permission sought. Committee 
v. Collins. U.S. Ct. of Appeals, 3rd Circuit ....... 603 


MORTGAGES - 

Strict foreclosure may be had where the mortgage 
has been given for the entire purchase price, and 
the value of the land does not exceed the amount 
of the mortgage: it may also be had, where under 
the circumstantes it will subserve equity and 
justice. Capabianco et al. v. Bork et al. App. Div. 186 

Where payments to precedent lien holders to pro- 
tect mortgagee’s lien for its construction advance 
exhausted the funds available for distribution so 
that mortgagor was not entitled to participate in 
the advance, the mortgagor’s assignee was not 
entitled to participate either. dg v. City Na- 
tional Bank. Sup. Ct. . 466 

The N.J. Mortgage Finance hana Law, N.J. S.A. 
17:1B-4 et seq., is constitutional since the making 
available of funds to private mortgage lenders to 
alleviate the critical shortage in housing fosters 
a valid public purpose and the bonds issued by the 
Agency for that purpose do not pledge the credit 
of the State. N.J. Mortgage Finance Agency v. 
McCrane. Sup. Ct. ~ 

Mortgagor has unqualified right to ny ae ciepenty 

within ten-day period provided by R. 4:65-5 for 
objection to the sheriff's sale. Hardyston National 
Bank v. Tartamelia, et al. Sup. Ct. .... 599 


MOTORCYCLES 
Banning motorcycles from expressway was arbitrary, 
unreasonable and capricious since there was no 
investigation by the authority to show a relation- 
ship between ban and efficient and safe handling 
of traffic. State v. Ernst. Camden Co. Ct.......... 566 
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MOTOR VEHICLES 


R. 4:4-4(i) authorizes the court to permit substituted 
service upon a driver by serving the insurance 
carrier which insured the owner under a policy 
containing an omnibus clause. Ledbetter v. Schnur. 
Law Div. 

N.J.S.A. 39:6-25 which provides for the ‘suspension 
of the license of an uninsured motorist involved 
in an accident unless he deposits security to cover 
any judgment resulting from the accident is a 
valid exercise of the police power to protect the 
public from financially irresponsible drivers, and 
not unconstitutional as a violation of the Due 
Process or Equal Protection clauses, or a Bill of 
Attainer. Williams v. Sills, et al. Sup Ct. 

Where a motorist declined an administrative hearing 
under N.J.S.A. 39:6-25 because she thought the 
Division of Motor Vehicles would not permit her 
to show that no judgment was likely to be entered 
against her as a result of the accident, fairness 
required that the case be remanded so that she 
should have a second opportunity for a hearing 
since it is likely that she would not be liable as 
the driver of one of the middle cars in a chain 
collision. Williams v. Sills, et al. Sup. Ct. 

A perfected Security interest in an automobile was 
not unperfected merely because the Director of 
Motor Vehicles erroneously issued a certificate to 
the borrower which did not show the lien, after 
the borrower had forged satisfaction on the orig- 
inal certificate, even though later purchasers of the 
automobile were deceived. Muir et al v. Jefferson. 
Law Div. 

Anything substantially short of an n unqualified une- 
quivocal assent to officer’s request that arrested 
motorist take drunkometer test constitutes a re- 
fusal to do so. State v. Pandoli. App. Div. 

Burden of proof in revocation hearing to revoke 
license for failure to take drunkometer test is 
mere preponderance of evidence, not proof beyond 
reasonable doubt. State v. Pandoli. App. Div. 

Evidence that the owner of an automobile found on 
the sidewalk was incoherent, smelled of alcohol, 
and did not deny operating the car at the time of 
an accident, constituted probable cause for her 
arrest even though some of the police information 
was hearsay, and the arrest and ensuing license 
suspension for refusal to submit to a breath an- 
alysis were valid. State v. Emberton. App. Div. 

The interspousal immunity doctrine, which bars 
suits between husband and wife, is abolished in 
motor vehicle negligence cases. Immer v. Risko. 
Sup. Ct. 

The parent- -child tert immunity doctrine is abolished 
to allow suits between unemancipated children 
and their parents for injuries suffered as a result 
of the negligent operation of a motor vehicle. 
France v. A.P.A. Transport. Sup. Ct. 

The requirement of inspection in use of scientific 
testing machines only requires that inspection be 
done periodical!y and where a breathalyzer instru- 
ment had been checked within eight days prior to 
testing of the defendant, the mere fact that it 
had not been retested subsequent to use upon 
defendant would not result in the foreciosure of 
admissibility of its resuits especially where the 
history of this type of instrument indicated a high 
reliability and a low degree of malfunction. State 
v. Lanahan. Burlington Co. Ct. 

Banning motorcycles from expressway was arbitrary, 
unreasonable and capricious since there was no 
investigation by the authority to show a relation- 
ship between ban and efficient and safe handling 
of traffic. State v. Ernst. Camden Co. Ct. 

Under N.J.S.A. 39:5-47, the State may seize stolen 
motor vehicles from the possession of an innocent 
purchaser for value for its own use without just 
compensation under the doctrine of forfeiture. 
Kutner Buick, Inc. v. Strelecki. Chan. Div. ...... 

Where motorist got out of his vehicle in order to 
move a stopped vehicle blocking the highway and 
moved that vehicle in a negligent manner so as to 
strike pedestrians and other cars, the resulting 
damage and injuries did not arise out of the “use” 
of the insured vehicle and liability insurance pol- 
icy would not afford coverage at least where mot- 
orist could have reasonably avoided the blocked 
area. Chicago Insurance Company and Stanley 
Zeidner v. Security Insurance aati of Hart- 
ford, et al. App. Div. 

The requirements of Miranda v. Arizona do not 
apply to motor vehicle offenses. State v. Macuk. 
Se, © Siena eae hr ere 

N.J.S.A. 2A:14-22 which tolls the running of the 
Statute of Limitations against a cause of action 
arising in New Jersey so long as the defendant 
is a non-resident of the state, does not apply to 
actions sought to be enforced by non-residents of 
New Jersey, even though the cause of action arose 
in New Jersey. Ze!son v. Thomforde. U.S. Ct. of 
Appeals, Third Circuit 


MULTIPLE OFFENDERS 


A defc=<ant convicted of violating the Uniform Nar- 
cotics Drug Law raay not be punished as a second 
offender uncer N.J.S.A. 24:18-47(c)(2) when the 
second violation occurred, and the indictment 
based thereon was entered, prior to his first con- 
viction under the act. State v. Johnson. App. Div. 

A defendant must receive proper notice and a rea- 
sonable opportunity to be heard before he may be 
charged as a second offender under the Uniform 
Narcotics Drug Law. State v. Johnson. App. Div. 


MUNICIPAL ATTORNEY 


Conflict Between Mayor and Council 


MUNICIPAL COURTS 


Order For Sound oummetin Of Munistn Court 
Proceedings 


MUNICIPAL LAW 


The Legislature intended that contracting munici- 
palities pay as their annual proportionate share of 
the costs of maintaining the operations of the 
Passaic Valley Sewerage Commission expenditures 
for major repairs involving what normally may 
be regarded as capital improvements. Passaic Val- 
ley Sewerage Commissioners v. City of Paterson. 
Law Div. 

A city ordinance which provided for its own amend- 
ment by mere resolution was not shown to be so 
unreasonable as to overcome the presumption in 
favor of its ca Kanter v. City of Passaic. 
Law Div. ... 
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Defendant who wilfully and knowingly voted for 
over-expenditures of line items in budget is guilty 
of misconduct irrespective of his motive. State v. 
Boncelet. App. Div. 

Nothing in the statutory scheme governing additional 
school appropriations made it improper for the 
Board of Education to adopt a resolution setting 
forth a higher teachers’ salary schedule to be ef- 
fective only when additional funds were appropri- 
ated by the governing body. Newark Teachers 
Association v. Board of Education of Newark. 
Law Div. oa 

Where no emergency existed, the Board of Estimate 
and the governing body each had discretion to 
refuse to appropriate funds necessary for a higher 
teachers’ salary schedule. Newark Teachers Assoc- 
iation v. Board of Education of Newark. Law Div. 

Under N.J.S.A. 40:46-5 an “office” is not a “position”; 
hence appointment of Councilman under the facts 
was invalid. Bernstein v. Krom, et al. Law Div. 

The record before the State’s Public Health Council 
did not permit the conclusion that adjoining town- 
ships which were prohibited by an ordinance from 
using a land fill in Franklin would suffer an im- 
mediate threat to health, and the matter was re- 
manded to the Council or taking of further testi- 
mony as to issues such as the availability of alter- 
native facilities. Public Health Council v. Franklin 
Township Bd. of Health. App. Div. .. 

Under N.J.S.A. 26:1A-12, the State Council has au- 
thority to annul! a local Board of Health ordinance 
only where it affects public health beyond the 
Board’s territorial jurisdiction. Public Health 
Council v. Franklin Township Bd. of Health. App. 
Div. 

Ordinance which licenses operator of juke box and 
limits the number of machines permitted within 
the municipality is invalid where it contains no 
standards for determining who is eligible to be 
licensed, where the number of licenses bears no 
rational relation to the objects of the ordinance 
and where the ordinance faiis to regulate the man- 
ner of operation of the machines. Sileo v. Puma. 
App. Div. 

Ordinance prohibiting lewd, licentious or lascivious 

entertainment in A.B.C. licensed premises is valid. 
Paterson etc. v. Hawthorne. App. Div. 

Ordinance prohibiting “topless” and “bottomless” 
entertainers and waitresses in A.B.C. licensed 
premises is valid. Paterson etc. v. Hawthorne. 
App. Div. : 

Ordinance prohibiting entertainers under the age of 
twenty-one years from working in A.B.C. licensed 
premises held invalid. Paterson etc. v. Hawthorne. 
App. Div. 


Ordinance prohibiting any female ouhaatetnne from 
engaging in performances of any kind in which 
body movement constitutes integral part of per- 
formance held invalid. Paterson etc. v. Hawthorne. 
App. Div. 

Where Legislature vests local Board of Health with 
power to regulate garbage collection the Board has 
incidental power to control rates charged by pri- 
bog scavengers. Board of Health v. Pinto. App. 

iv. 


A municipality is not liable for the nentieninde of its 
building inspector in issuing a certificate of occu- 
pancy. Fiduccia v. Summit Hill Construction Co. 
Essex Co. Dist. Ct 

N.J.S.A. 40:69A-13 is precise and there is no reason 
to believe that the Legislature intended to permit 
configurations of municipal government other than 
the alternatives specifically delineated therein. 
Hodges v. Van Fleet. Sup. Ct. 

The term of office of a Class III member of a mun- 
icipal planning board is not attached to the office 
itself but relates only to and is determined and 
fixed by the identity of the particular member of 
the governing body of the municipality who is 
chosen as a Class III member of the planning 
board. Tibbs v. Boemi. App. Div. . 

Under N.J.S.A. 40:55-1.4 the reference to “vacancy in 
any class” excludes vacancies in Class III mem- 
ber of planning board. Tibbs v. Boemi. App. Div. 

The broad powers conferred by the Municipal Plan- 
ning Act do not include the power to condition 
subdivision approval on payment of real estate 
taxes. Sussex Woodlands Inc. v. Twp. of West 
Milford. Law Div. 

Under N.J.S.A. 48:4-10, the Board of Public Utility 
Commissioners may approve limousine service 
between federal enclaves or between Newark Air- 
port and federal enclaves without the consent of 
Newark or of the municipalities in which the en- 
claves are located. Salem Transportation Co. of 
NJ., Inc. v. D & M Taxi Co., Inc. Sup. Ct. 

The question of the necessity of P.U.C. approval of 
services exclusively to and from federal enclaves 
remanded for further consideration. Salem Trans- 
portation Co. of N.J., Inc. v. D & M Taxi Co., Inc. 
Sup. Ct. 

The municipal consent ‘of Newark is not required 
for limousine operations to and from Newark 
Airport so long as no stops are made in Newark 
proper. In Re Asbury-Red Bank Limousine Ser- 
vice. Sup. Ct. 

Ordinance authorizing use of municipality’s sewer- 
age processing plant to handle effluent from shop- 
ping center in another municipality is a proper 
issue for submission to the voters by referendum 
pursuant to N.J.S.A. 40:74-5. McLaughlin v. City of 
Millville. Law Div. 

Ordinance providing for sale of beachfront lands 
was invalid where the land involved was park 
land and therefore exempt from municipal sale 
under N.J.S.A. 40:60-26 and 27. Skowysz et al v. 
City of Ventnor, et al. Law Div. 

N.J.S.A. 40:61-22.2 which provides for a municipality 
to sell reclaimed lands is not applicable to ocean 
shore Jands and beaches. Skowysz et al v. City of 
Ventnor, et a!. Law Div. 

The inland line or high water mark established by a 
municipality is not: determinative of the definition 
of beach front land within the exception to NJ. 
S.A. 40:184-27. Skowysz et al v. City of Ventnor, 
et al. Law Div. 

Borough resolution excluding garden type apart- 
ments from municipal garbage collection service 
was invalid since residential dwellings were not 
so excluded and no rational distinction could be 
made for such differentiation. Boulevard Apart- 
ments, Inc. v. Mayor and. Council of the Borough 
of Lodi, etc. App. Div. ....... 
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Municipal Law, Cont’d 

Denial of application for variance to permit conver- 
sion to two-family dwelling was not a denial of 
equal protection when 60 such variances had been 
granted in 20 years since no such variance had 
been granted incident to property located on a 
prime residential artery. Ring v. Mayor and Coun- 
cil of the Borough of Rutherford. App. Div. 534 

A fireman and a policeman who slept several nights 
a week in Paterson and paid some rent, but who 
spent the remainder of the week with their fam- 
ilies in adjoining towns did not satisfy the re- 
quirements of N.J.S.A. 40:11-1, 40:46-14 and 40:47-5 
that a municipal officer be a resident of the city 
which employs him since that statute is not satis- 
fied by casual or nominal residence, but requires 
domicile. Mercadante v. City of Paterson. Chan. 
Div. j 562 


N.J.S.A. 55:14A-7 pan N.J.S.A. 55:14A-19 exempt tom 
rent housing projects developed under the Federal 
“Turnkey” program from the provisions of NJ. 
S.A. 40:50-1 which requires competitive bidding. 
Lehigh Construction Company v. Housing Author- 
ity of the City of Orange. Sup. Ct. 577 

Upon its creation under N.J.S.A. 40:14B-1, a mun- 
icipal utilities authority becomes the exclusive 
means of providing: the financing of sewerage 
facilities. Darrah v. Twp. of Evesham. App. Div. 579 

A utilities authority is without statutory authority 
to prescribe a rate classification according to the 
user’s location in the community. Darrah v. Twp. 
of Evesham. App. Div. 579 


Municipal agency and officials thereof are without 
standing to assert that State statute deprives them 
of equal protection. Jersey City Redevelopment 
Agency v. Kugler. App. Div. 583 
Statute providing that value of property sought to 
be acquired by condemnirg authority in connec- 
tion with the redevelopment of blighted areas 
shall be determined at no less than its value at 
Gate of final declaration of blight is constitutional 
since the Legislature has wide latitude to provide 
broad!y for the fair treatment of the condemnee. 
Jersey City Redevelopment Agency vs. Kugler ~ 
App. Div. 583 
License fee of $10 per garden apartment unit would 
be valid, where not unreasonably in excess of 
costs of regulation. Bou'evard Apartments, Inc. v. 
Borough of Hasbrouck Heights. Law Div. v2. 68 
Ordinance which prohibits summer rental of hous- 
ing units to groups not qualifying as a family as 
defined therein is valid since it bears a reasonable 
relation to proper zoning objectives. Kirsch Hold- 
ing Co., v. Borough of Manasquan. Law Div. .. 666 
A licensing ordinance which allows an administra- 
tive official, in his uncontrolled discretion, to per- 
mit or deny the exercise of freedoms protected by 
the Bill of Rights is invalid. Progressive Action 
Coordinating Team, et al v. City of Orange, et al. 
Chan. Div. 666 
Payment of salaries to Mayor and Members of Coun- 
cil at twice the amount as authorized by statute 
for municipalities of that size was invalid in the 
absence of approval by a referendum. Bernstein 
v. Krom and the Mayor and Council of the Bor- 
ough of Pompton Lakes. App. Div. 806 
Under N.J.S.A. 40:46-6.2, 6.3 a tax assessor in a 
Faulkner Act municipality is entitled to a four- 
year term commencing on the first day of July 
next following his appointment and cannot be 
, removed by the municipa! manager under N.J.S.A. 
~ 40:69A-95. Township of Madison v. Fiore. App. Div. 807 
An Ordinance prohibiting employment of women 
bartenders was void as an unreasonable exercise 
of police power. Paterson Tavern and Grill Own- 
er’s Assoc., Inc. v. Borough of Hawthorne. Sup. Ct. 823 
In a Council-Manager Plan B municipality the ap- 
pointive power over a tax assessor or members of 
a board of tax assessors is vested in a municipal 
manager. Ream v. Kuhlman. App Div. 842 
Tax assessor was effectively appointed and holds 
office for the four year term prescribed by N.J.S.A. 
40:46-6.2 since conduct of township managers con- 
stituted an approbation of his status. Ream v. 
Kuh!man. App. Div. 842 
A vo'untary fire company qualifies as a municipal 
use and therefore its construction is permitted 
within a residential zone. Yates v. Board of Ad- 
justment of the Township of Franklin. Law Div. 843 
A local board of health is without power to issue 
licenses or regulate rates for the collection and 
disposal of refuse in the absence of an express 
delegation of authority. Board of Health of The 
Township of Scotch Plains v. Pinto. Sup. Ct. 854 
Ordinance defining family for the purposes of use 
restriction of certain zones to include only persons 
related by blood, marriage or adoption or not 
more than two unrelated persons within a dwell- 
ing unit is an excessive restriction and a depriva- 
tion of property without due process. Gabe Collins 
Realty, Inc., et al v. City of Margate City. App. Div. 887 
Developments in New Jersey Municipal Law, by 
William A. Dreier 901 
A municipal investigating committee created by the 
municipality’s board of commissioners pursuant 
to N.J.S.A. 40:48-25 and N.J.S.A. 2A:67A-1 et seq. 
may investigate and inquire into the activities and 
operations of the board of education in the muni- 
cipality and may subpoena the board of education’s 
architect. Bd of Ed. v. City of Union City. Law Div. 901 
A municipal investigating committee created by the 
municipality’s board of commissioners pursuant to 
N.J.S.A. 40:48-25 and N.J.S.A. 2A:67A-1 et seq. may 
investigate and inquire into the activities and 
operations of a free public library and may sub- 
poena members of the library’s board of trustees 
since the library is a branch of the municipality. 
Bd. of Trustees v. City of Union City. Law Div. 902 


MUNICIPALITIES 

A municipality may establish a sewerage authority 
to serve only a portion of the municipality while 
continuing to finance the costs of an existing sew- 
erage system from funds raised by general taxation 
where a reasonable basis exists for the classifica- 
tion of the land served. Airwick Industries, Inc. 
v. Carlstadt. S. Ct. 791 

Connection fees imposed on an annually increasing 
scale are permissible as a method of requiring all 
properties benefited by the sewerage system to 
bear a fair share of the construction costs and debt 
service charges. Airwick Industries, Ine. v. Carl- 
etd, & Ge. oo os PAIS SHAS. 29 BBE. 791 


The beneficiary of an agreement with a municipal- 
ity providing for the erection and removal of a 
billboard is estopped from upsetting the agree- 
ment as illegal contract zoning where he has en- 
joyed its benefits and the municipality has fully 
performed and irreparably changed its position. 
Borough of Point Pleasant Beach v. J.C. Williams 
Ce See CN ea td. wh. ea eee ™~ 822 


NARCOTICS 

A defendant convicted of violating the Uniform Nar- 
cotics Drug Law may not be punished as a sec- 
ond offender under N.J.S.A. 24:18-47(c) (2) when 
the second violation occurred and the indictment 
based thereon was entered prior to his first convic- 
tion under the act. State v. Johnson. App. Div. . 214 

A defendant must receive proper notice and a rea- 
sonabie opportunity to be heard before he may be 
charged as a second offender under the Uniform 
Narcotics Drug Law. State v. Johnson. App. Div. 214 

Absent an accusation against defendant prior to 
sentencing that the offense of which he was found 
guilty was a third one, his conviction therefor 
must be treated as a first offense and the court 
may exercise its discretion and may impose a pri- 
son term and suspend the sentence or impose a 
term of probation. State v. Bozeyowski. Essex 
Co. €t. 226 

Defendant cannot be found gui! ity of being under the 
influence of a barbiturate contrary to N.J.S.A. 
2A:170-77.8 if he has a valid prescription for the 
drug even if he ingests more than the quantity 
prescribed. State v. Leonardo. App. Div. 318 

Held, on facts, prosecutor properly questioned de- 
fendant regarding defendant’s prior use of nar- 
cotics where defendant had denied knowledge of 
presence of narcotics in an automobile which he 
had previously rented. State v. Williams. App. Div. 407 

A suspended sentence with an appropriate term of 
probation is sufficient penalty for a person who 
is convicted for the first time of possessing mari- 


huana for his dwn use since it is the policy of 
the iaw to reform the youthful offender. State v. 
Ward. Sup. Ct. 821 


Under N.J.S.A. 24:18-4 a person possessing mari- 
huana and heroin at one time and place is not 
guilty of two separate and distinct crimes, but is 
guilty of the one offense of unlawful possession of 
narcotic drugs. State v. Butler. App. Div. 869 


NATIONAL DEFENSE 
Electronic surveillances authorized by the Presi- 
dent for the sole purpose of gathering foreign 
intelligence information are not violative of the 
Fourth Amendment or Section 605 of the Com- 
munications Act of 1934. United States of America 


v. Butenko and Ivanov. U.S. Dist. Ct. .. . 757 
NEGLIGENCE 
Significant Changes In Two Decades Of Doctor- 
Patient-Hospital Relations, by Fred Freeman 225 


A jury verdict of no negligence is proper where it 
was conceded that the blood transfused was whole- 
some and there was no proof that normal proceed- 
ures in matching were not followed. BD ptista v. 

St. Barnabas Medical Center. App. Div. 241 

A municipality is not liable for the negligence of its 
building inspector in issuing a certificate of occu- 
pancy. Fiduccia v. Summit Hill Construction Co. 
Essex Co. Dist. Ct. 247 

Under facts in case involving collision between a 
truck and an ambulance, trial court properly sub- 
mitted issues of negligence, contributory neglig- 
ence and proximate cause to the jury. April v. 
Collings Lake Ambulance Association v. Pierce. 
App. Div. 289 

Evidence was such as to reasonably support finding 
implicit in jury verdict that ambulance operator 
was negligent notwithstanding provisions of 
39:4-91. April v. Collings Lake Ambulance Associ- 
ation v. Pierce. App. Div. 289 

It is prejudicial error for trial court to refuse to 
charge 39:4-85 pertaining to the care required in 
passing vehiciles proceeding in the same direction, 
where vehicle passed was only temporarily stop- 
ped and passing vehicle used shoulder of road. 
April v. Collings Lake Ambulance Association v. 
Pierce. App. Div. . 289 

Plaintiff sister who went to defendant sister’s home 
at latter’s request to do floral arrangement and 
who did laundry and dusting while there was an 
invitee under the circumstances, by virtue of the 
gratuitous services performed. Benedict v. Pod- 


wats. App. Div. 336 
Duty to invitee, social guest and licensee reviewed. 
Benedict v. Podwats. App. Div. 336 


Where facts are not in dispute it is proper for court 
as matter of law to determine whether status of 
plaintiff was invitee or social guest. Benedict v. 
‘Podwats. App. Div. . 336 
Evidence that there had been no previous accidents 
arising out of an allegedly defective condition in 
the premises is admissible for the limited purpose 
of negating actual or imputed knowledge by de- 
fendant of the existence of the condition. Muscato 
v. St. Mary’s App. Div. 358 
Even in the absence of expert testimony a jury 
question exists as to whether failure of the power 
company to post signs giving warning of uninsu- 
lated high voltage wires to persons engaged in a 
lawful operation of the hazard of contact with 
them was negligence. Gallas v. Public Service 
Elec. & Gas Co. Sup. Ct. 401 
Owner of premises owes duty to its invitees to warn 
them of presence of uninsulated high voltage wires 
in the area of construction work being undertaken 
by invitees. Gallas v. Public Service Elec. & Gas 
Co. Sup. Ct. 401 
The trial court erred in not charging the jury that 
the defendant had a duty to give reasonable 
warning where there was evidence that it had 
erected uninsulated high voltage wires over a 
highway fifty years before, and the decedent was 
electrocuted after contact between a tall crane 
and the wire, whether or not it had notice that 
the crane was being operated in the vicinity. 
Black v. Public Services Electric & Gas Co. Sup. - 
GRIN s UNE Ae. fore. oe ve pedeg 417 
The interspousal immunity doctrine, which bars 
suits between husband and wife, is abolished in 
motor vehicle negligence cases. Immer v. Risko. 
Sup. Ct. 529 
The ne NO tort immunity doctrine is abolished 
to allow suits between unemancipated children 
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and their parents for injuries suffered ‘as a result 
of the negligent operation of a motor vehicle. 
France v. A.P.A. Transport. Sup. Ct. 

The owner of a garden apartment complex is under 
no duty to maintain public sidewalks abutting 
the complex free from the natural accumulation 
of snow and ice. O’Neill v. Suburban Terrace 
Apartments, Inc. App. Div. 
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Where motorist got out of his vehicle in order to . 


move a stopped vehicle b'ocking the highway and 
moved that vehicle in a negligent manner so as to 
strike pedestrians and other cars, the resulting 
damage and injuries did not arise out of the 
“use” of the insured vehicle and liability insur- 
ance policy would not afford coverage at least 
where motorist could have reasonably avoided the 
blocked area. Chicago Insurance Company and 
Stanley Zeidner v. Security Insurance Company 
of Hartford, et al. App. Div. 

Prima facie case was presented without expert 
testimony as to standard of care in malpractice 
action against chiropodist who cut the toe of his 
patient, a known diabetic, when his instrument 
slipped while he was trimming patient’s toenails. 
Jones v. Stess. App. Div. 

N.J.S.A. 2A:14-1.1 bars an action for damages arising 
out of a defective or unsafe condition of an im- 
provement to realty more than ten years after its 
construction against former owner who had erec- 
ted an unsafe fire escape and who had transferred 
ownership and vacated the premises prior to the 
date of the injury. Gilliam v. Admiral Corpora- 
tion. Law Div. 

Vendor of land adjacent to highway in urban area 
on which he knows or should know is a tree 
which presents an unreasonable risk of injury to 
the public, remains subject to liability for phy- 
sical harm caused by such condition after vendee 
has taken possession and until vendee has had 
reasonable opporiunity to discover the condition. 
Narsh v. Zirbser Erothers, Inc. App. Div. 

A landowrer’s duty of re2sonable care with respect 

“to high tension wires is not limited to hazards 
existing on his premises, but extends to potential 
hazards to those working on his premises arising 
from the presence of such wires outside his pro- 
perty ‘ine in dangerous proximity to the work 
area. Steward v. Esso Standard Oil Co. App. Div. 

Under the initisi permission rule a_ third-party 
driver to whom a car was entrusted for repairs 
was an additiona! insured under the omnibus 
c'ause of the owner’s policy since he had permis- 
sion to use the car notwithstanding deviation from 
the initia! permission. State Farm Mutual Auto- 
mobile Ins. Co. v. Travelers Ins. Co. Sup. Ct. 

It is a question for the jury whether a transparent 
unmarked glass door, opened and later closed, ad- 
jacent to an unlighted patio area on a dark night 
constitutes a dangerous condition to an 11% year 
old plaintiff-gratuitous licensee. Giordano v. Mar- 
iano. App. Div. ee Bs A : 


NEGOTIABLE INSTRUMENTS 


A company which paid $1,000 cash for a $3,000 prom- 
issory note, not knowing it had been stolen, was a 
holder in due course to the extent of the consider- 
ation actually paid, plus a proportionate part of 
the discount charged. O. P. Ganjo, Inc. v. Tri- 
Urban Realty Co. Law Div. 

Know’'edge that the possessor of the stolen note had 
shaky credit and misrepresentations by him as to 
the circumstances under which the note was 
being taken did not amount to bad faith which 
would preclude holding in due course, where the 
holder only charged a reasonable discount fee and 
took care to check the credit of the maker, since 
the bad faith must relate to the validity of the 
note, not some co!lateral transaction. O. P. Ganjo, 
Inc. v. Tri-Urban Realty Co. Law Div. 

Negotiable instrument is deemed prima facie to 
have been issued for valuable consideration and 
burden is on defendant to show otherwise. Govan 
v. Trade Bank & Trust Co. App. Div. 

The broad principles of law enunciated in Unico v. 
Owen with respect to holders in due course are 
not necessarily limited to the facts of that case. 
Girard Acceptance Corporation v. Boyle. App. Div. 

A bank may not stop payment on its cashier’s check 
since it is accepted for payment when issued. Na- 
tional Newark & Essex Bank v. Giordano. Essex 
Co, Ct. 


NON-MILITARY SERVICE 


Sources for Affidavit Of Non-Military Service 


NOTICE 


Although the plaintiffs failed to meet the reauire- 
ments of N.J.S.A. 32:1-163,. et seq., of a verified 
notice of claim 60 days before institution of suit 
against the Port Authority, the trial court erred in 
dismissing the claim, since the correspondence 
showed that the P.A. had received all the informa- 
tion required in ample time to permit it to pre- 
pare its case or settle, so that there was substantial 
compliance. Zamel v. Port of New York Authority. 
Sup. Ct. 

Purchaser has constructive notice of prior interest 
of third party under unrecorded contract of sale 
referred to in mortgage mentioned in a deed 
which was referred to in a recital in purchaser’s 
chain of title. Garden of Memories v. Forest Lawn, 
et al. App. Div. 

The notice requirement of N.J.S.A. 34:15-33 must be 
applied in light of petitioner’s particular back- 
ground, intelligence, experience and the character 
of the disability and keeping in mind the goals of 
the Workmen’s Compensation Aci. Electronic As- 
sociates, Inc. v. Heisinger. App. Div. 


OBSCENITY 


The movie “I Am Curious (Yellow)” is not obscene 
within the criteria of N.J.S.A. 2A:115-1.1 since it 
possesses a modicum of redeeming social value. 
Lordi, et al v. UA New ee Theatres, et al. 
Chan. Div. BSS 


OPEN LEWDNESS 


Judge’s charge to the jury with respect to offense of 
public lewdness must explain that the statute re- 
quires not only an intent by defendant to do the 
unlawful act, but also an intent that the act be 
seen. State v. Beckett. Sup. Ct. .................. 
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ORDINANCES 
A city ordinance which provided for its own amend- 
ment by meré resolution was not shown to be so 
unreasonable as to overcome the presumption in 
favor of its validity. Kanter v. City of Passaic. 
Law Div. 
Ordinance authorizing use ‘of municipality's sewer- 
age processing plant to handle effluent from shop- 
ping center in another municipality is a proper 
issue for submission to the voters by referendum 
pursuant to N.J.S.A. 40:74-5. McLaughlin v. City 
of Millville. Law Div. 
An ordinance which allows public ‘officials to reject 
a parade permit if they feel others may disagree 
with the views expressed and create a disturbance 
is unconstitutional. Faculty Ad Hoc October 15th 
Viet Nam Committee et al v. Borough of Glass- 
boro, et al. Chan. Div. 
Where ordinance regulating construction and main- 
tenance of multiple dwellings are less restrictive 
than State multiple dwelling regulations, ordin- 
ance is invalid under the doctrine of Boulevard 
Apartments, Inc. v. Borough of Hasbrouck Heights. 
Law Div. 
A licensing ordinance which einen an ‘cadailie 
tive official, in his uncontrolled discretion, to per- 
mit or deny the exercise of freedoms protected by 
the Bill of Rights is invalid. Progressive Action 
Coordinating Team, et al v. City of Orange, et al. 
Chan. Div. 
In bringing a declaratory judgment ection, no 
wrong need be proved but the mere existence of 
a claim, or threat of a possible claim, disturbing 
the peace of the plaintiff’s freedom by casting 
doubt or uncertainties upon his rights or status, 
establishes the requisite condition or justiciability. 
Camarco, et al v. City of Orange, et al. Law Div. . 
Where anti-loitering ordinance sets forth in detail 
the acts of loitering which are unlawful and 
standards are set forth by which to judge the 
prohibited action, the ordinance is constitutional. 
Camarco, et al. v. City of Orange, et al. Law Div. 
Payment of salaries to Mayor and Members of Coun- 
cil at twice the amount as authorized by statute 
for municipalities of that size was invalid in the 
absence of approval by a referendum. Bernstein 
v. Krom and the Mayor and Council of the Bor- 
ough of Pompton Lakes. App. Div. : 
An Ordinance prohibiting employment of women 
barienders was void as an unreasonable exercise 
of po.ice power. Paterson Tavern and Grill Own- 
er’s Assoc., Inc. v. Borough of Hawthorne. Sup. Ct. 
Ordinance defining family for the purposes of use 
restriction of certain zones to include only persons 
related by blood, marriage or adoption or not more 
than two unrelated persons within a dwelling unit 
is an excessive restriction and a deprivation of 
property without due process. Gabe Collins Realty, 
Inc., et al v, City of Margate City. App. Div. 


PARENT AND CHILD 
Since the only psychiatric examination before the 
trial court which awarded custody of the child to 
the Bureau of Children’s Services and terminated 
the parental rights was 14% months old at time 
of decision, the Appellate Division remanded the 
case for further hearings as to the current condi- 
tion of both parents and the likelihood that the 
child would be in physical danger if he remained 
with them. In the Matter of B.C.H. App. Div. 
The fact that the adjournments of the guardianship 
hearing amounted to 120 days, rather than 90 days 
permitted by N.J.S.A. 30:4C-19 did not deprive 
the Bureau of Children’s Services of power to 
proceed or the Court of jurisdiction to terminate 
parental rights since the limitation is directory 
rather than mandatory. In the Matter of B.C.H. 
App. Div. ane : thaw ws 
A father should not be deprived of his visitation 
rights or have them greatly diminished by the 
mother’s following her new husband to some re- 
mote area. T. v. H. App. Div. y 


PAROLE 


Where defendant was not given an opportunity to 
be heard on parole delinquency and revocation 
because notice was not received until after dates 
set for same, revocation was invalid. State v. 
Holmes. Law Div. 

Although N.J.S.A. 30:4-123.29 provides that the State 
Parole Board shall be deemed to have given suf- 
ficient notice of delinquency or revocation of par- 
ole by mailing a copy of such document to the 
parolee at his last known post office address, notifi- 
cation itself must still be effectuated in such time 
as to give the parolee a fair --onaemael to be 
hea!d. State v. Holmes. Law Div. _. 


PARTIES 


The State Board of Education, Commissioner of Edu- 
cation and Attorney General have standing to 
challenge the constitutionality of a local school 
board program. State Board of Education v. Board 
of Education of Netcong. Chan. Div. 

The last record owner rather than the last person 
in the chain of title is the person to be named in 
the complaint in an In Rem Tax Foreclosure pro- 
ceeding. Kiernan v. Primavera. Chan. Div. 

The successful applicant for a variance is an indis- 
pensable party in an action to set aside the grant 
- the variance. Stokes v. Twp. of Lawrence. App. 

ear 


PARTITION 
Where the property sought to be partioned consists 
of separate and distinct parcels, the whole may be 
treated as one estate for the purpose of making 
division and allotment where no injustice results; 
hence, one tract may be allotted to one party and 
another to another where the values are properly 
proportionate to their respective interests, or the 
share to which a party may be entitled may be set 
off to him entirely out of one of the several tracts 
if the rights of the other parties are not thereby 
prejudiced. Ierrobino v. Megaro, et al. Chan. Div. 
Partition Of Realty In Or After Divorce Actions .. 


PENSION PLANS 
The vested right of retired employees to receive life- 
time pensions is not affected by termination of the 
pension plan~ where the language of the plan 


622 


662 


666 


.. 806 


823 


887 


. 215 


. 215 


. 382 


. 257 


210 


186 
201 


places a,burden on the employer to pay the cost 
of the pensions above the employees’ contribu- 
tions. Stopford v. Boonton Molding Co., Inc., et al. 
Sup. Ct. 


PENSIONS 
1967 law prohibiting approval of application for re- 
tirement benefits by public employee while em- 
ployee is receiving periodic benefits under the 
Workmen’s Compensation Law is not retroactive 
where application was made prior to the enact- 
ment although approved subsequent thereto. In 
re Smith. App. Div. 
In determining whether there was a traumatic event 
under N.J.S.A. 43:15A-43, it is important that (a) 
the event be identifiable as to time and place, (b) 
the injury or disability resulted directly from it 
and (c) the event was undesigned, unexpected and 
unusual. Hillman v. Board of Trustees. App. Div. 

Under N.J.S.A. 43:15A-43, the age of an applicant 
for accidental disability retirement benefits is de- 
termined at the time of the filing of the application 
and not when the Board acts upon it. Hillman v. 
Board of Trustees. App. Div. 

Under N.J.S.A. 43:15A-43 an accidental disability 
pension based on a preexisting disease is only 
available where an unusual or excessive effort ag- 
gravated or accelerated that disease. Hillman v. 
Board of Trustees. App. Div. . 

Disabled Public Employee who received settlement 
in third-party action which led to suspension of 
workmen’s compensation payments until amount 
of settlement had been completely utilized at the 
rate of $45 per week was not receiving periodic 
benefits under workmen’s compensation law so as 
to bar award of pension for accidental disability 
retirement under N.J.S.A. 18A:66-32.1(b). Lahm 
v. State of New Jersey. App. Div. 


PETITIONS 
A small number of irregularities found in signatures 
on nominating petitions was insufficient to inval- 
idate the entire petition under N.J.S.A. 19:13-5 
where the candidate was not a party to the irreg- 
ularities. In the Matter of the Petition of Job. 
App. Div. 
N.J.S.A. 19:13-7 does not require that all of the sig- 
natures on a nominating petition must be wit- 
nessed and certified by the same five persons. In 
the Matter of the Petition of Job. App. Div. 


PHYSICIANS 
Significant Changes In Two Decades Of Doctor- 
Patient-Hospital Relations, by Fred Freeman .... 
Implied warranty and strict liability do not apply to 
doctors and hospitals in administering medical 
services such as blood transfusions. Baptista v. St. 
Barnabas Medical Center. App. Div. 


PLANNING 
The broad powers conferred by the Municipal Plan- 
ning Act do not include the power to condition 
subdivision approval on payment of real estate 
taxes. Sussex Woodlands Inc. v. Twp. of West 
Milford. Law Div. 
Prep2ration And Presentation Of Cases Before Plan- 
ning Board Or Board Of Adjustment .... 


POLICE 

Refusal of Department to waive height require- 
ment as to applicant whose height deficiency was 
almost two inches was not arbitrary. Mulligan v. 
Wilson. App. Div. : 

The action of the Department fixing 5 7” as a mini- 
mum height requirement for police officers was 
not unreasonable or arbitrary. Mulligan v. Wilson. 
App. Div. .. 

The Department of Civil Services has implicit au- 
thority to specifically fix minimum physical quali- 
fications for police officers, including height re- 
quirements. Mulligan v. Wilson. App Div. 

Memorandum from Attorney General to local police 
departments regarding the collection and trans- 
mittal of information concerning potential civil 
disorder problems was not per se unconstitutional. 
Anderson v. Sills. Sup. Ct. ae 

The executive branch may gather whatever inform- 
ation it reasonably believes to be necessary to 
enable it to perform its responsibility to detect 
past criminal events and to prevent crime and a 
court should not interfere in the absence of proof 
of bad faith or arbitrariness. Anderson v. Sills. 
Sup. Ct. .. 

If the police are collecting information in violation 
of the Constitution, any injunctive relief must be 
limited to the offensive matter. Anderson v. Sills. 
Sup. Ct. : 


POST CONVICTION RELIEF 

Whether a sentencing judge should disqualify him- 
self from hearirg a post conviction relief applica- 
tion of same defendant is left to the judge’s sound 
discretion. State v. Flowers. App. Div. 

Asseriion on post conviction application that defend- 
ant’s counsel said defendant’s bail would probably 
be revoked if ho insisted on new counsel will not 
suffice to upset the conviction where record shows 
he had ample opportunity thereafter to explore 
counsel’s alleged belief in open court. State v. 
Rosen. Sup. Ct. .. : 


PRACTICE 

Sources for Affidavit Of Non-Military Service 

Summary judgment of foreclosure was improper 
where the pleadings and depositions raised sub- 
stantial issues of fact as to whether the parties 
actually and knowingly acknowledged and signed 
a mortgage of their home and whether they were 
misled as to the amount of the monthly payments 
for the car involved in the transaction. Girard Ac- 
ceptance Corporation v. Boyle. App. Div. 

When a summary judgment motion reveals a genu- 
ine issue of material fact, the trial court should 
exercise its discretionary power to take oral testi- 
mony. Girard Acceptance Corporation v. Boyle. 
App. Div. 

The trial court did not err in refusing to dismiss the 
case against the Unsatisfied Claim and Judgment 
Fund on the theory that the plaintiff should first 
exhaust its remedies in -its action against the 
person it believed to be the hit and run driver, 
particularly where the Director had moved to 
consolidate the two actions. Ramos v. Strelecki. 
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PREEMPTION 
Where ordinance regulating construction and main- 
tenance of multiple dwellings are less restrictive 
than State multiple dwelling regulations, ordin- 
ance is invalid under the doctrine of preemption. 
Boulevard Apartments, Inc. v. Borough of Has- 
brouck Heights. Law Div. ...................-++- 


PRESENT WORTH 
In absence of any evidence or guidance as to how 
jury was to compute the present value of plaintiff's 
loss of future earnings, that portion of the verdict 
was based upon sheer conjecture. Russell v. City 
of Wildwood. U.S. Ct. of Appeals, 3rd Circuit .... 


PRESENTENCE REPORTS 
As a matter of rudimentary fairness, a defendant is 
entitled to disclosure of the presentence report 
with a fair opportunity to be heard on any evi- 
dence relevant to the sentencing. State v. Kunz. 
ge > il ie ie eee ee 
Under facts defendant was not prejudiced by denial 
of his motion for disclosure of his presentence re- 
port. State v. Marvel. Sup. Ct. 


PRE-TRIAL IDENTIFICATION 

The record must show that defendant had requested 
a hearing to determine the fairness of the totality 
of the circumstances surrounding a pretrial identi- 
fication before he can object to admission of 
identification evidence as unfair and invalid. State 
v. Mustacchio. App. Div. 

Face-to-face pretrial identification procedure. was 
unduly suggestive and constituted a singling out 
of the defendants, making it fundamentally unfair 
and violating their Sixth Amendment right to 
counsel. State v. Edge and Robbins. App. Div. 

The pretrial identifications of the defendant were 
not unfair oar unnecessarily suggestive or violative 
of due process. State v. Mustacchio. Sup. Ct. 

Police lineup conducted prior to the decision in U.S. 
v. Wade is not invalid because of the absence of 
counsel. State v. Mustacchio. Sup. Ct. wie 


PRICE CONTROL 
Where Legislature vests local Board of Health with 
power to regulate garbage collection the Board has 
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incidental power to control rates charged by pri- 
vate scavengers. Board of Health v. Pingo. App. 
Div 214 


PRIORITIES 
Holder of prior federally recorded lien on aircraft 
does not have priority over aircraft mechanic’s 
lien created by New — statute. Southern Jer- 
sey v. National. App. Di 
Federal tax lien entitled “a priority 2 as against com- 
pany which had financed accounts receivable of 
trucking firm where accounts arose after record- 
ing of lien and trucking firm did not have a 
binding contract with its customer. Continental 
Finance, Inc. v. Cambridge Lee Metal Co., Inc. 
a 5 ERR ie se eee Nye doe a wren he 
A judgment creditor who first levies will not be 
given priority over prior judgment creditors once 
the funds are om: into court. _ v. Edmondson. 
Chan. Div. 


PRISONS 
Board of Managers of the N.J. State Prison may 
delegate to subordinate bodies authority to hear 
disciplinary charges in the first instance involv- 
ing prisoners and may base its decision as to 
forfeiture of commutation time upon the report 
and recommendation of these subordinate bodies. 

Di Rienzo v. Board of Managers of New Jersey 
State Prison. App. Div. 


PRIVACY 
New Jersey’s fornication statute (N.J.S.A. 2A:110-1) 
is not unconstitutional as an unjustifiable inter- 
ference with the — of privacy. State v. Barr. 
App. Div. 


PRIVILEGE 

N.J.S.A. 2A:84A-22.1 et seq. (patient-physician priv- 
ilege) does not exempt from its provisions all rec- 
ords of hospitalization which result from commit- 
ment proceedings where there is an attempt to 
use such records in subsequent unrelated litiga- 
tion. D. v. D. Chan. Div. 

Where custody of children was at issue, mental hos- 
pital record of spouse may be subpoenaed to be 
inspected by court and if any portion of record 
should be relied upon by court, the specific 
factors must be disclosed to the parties. D. v. D. 
Chan. Div. 

Where a defending parent refused to ‘submit to psy- 
chiatric evaluation as required by the court, there 
may be no alternative to permitting a pretrial dep- 
osition of a committing physician, notwithstanding 
the patient-physician privilege. D. v. D. Chan. Div. 

Although the patient-privilege is waived if a judge 
finds that the holder of the privilege has caused 
the physician to testify in any action, there is 
still no absolute right to pretrial deposition of a 
physician. D. v. D. Chan. Div. . . 


PROBABLE CAUSE 
The affidavit which constitutes the application pre- 
sents probable cause for the issuance of the order 
since it disclosed the existence of a surreptitious 
gambling operation involving many unknown 
participants. State v. Christy. Law Div. ..... <t58 


PROCEDURE 

In the future, both trial and appellate courts con- 
fronted with excessive verdicts should resort to 
remittitur where possible, to avoid unnecessary 
news trials. enue Vv. Puntinapenne Electric 
AP UN oles sigs ac co tithe ees es 

Plaintiffs’ ace to challenge “zoning ordinances 
within 45 days, as required by R.R. 4:88-15 was 
fatal, and the trial court was correct in refusing 
to enlarge the time where no substantial constitu- 
tional issue was involved and the ordinances had 
been in effect for three years. Kent v. Borough of 
Mendham. App. Div. 

Failure to notify the clerk of a neighboring town- 
ship of the enactment of the borough ordinances 
was a procedural rather than a jurisdictional de- 
fect, and did not invalidate the ordinance since 
the power of the borough to enact them did not 
depend on the giving of such notice. Kent v. Bor- 
ough of Mendham. App. Div. .................--- 
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Procedure, Cont’d 
Under F.R. Civ. P. Rule 4(f) the 100-mile extrater- 
ritorial limit for service of third-party complaints 
is measured by the straight-line or “as the crow 
flies” test due to its simplicity and ease of compu- 
tation. Deloro Smelting & Refining Co. v. Engel- 
hard Minerals and Chemicals Corp. U.S. Dist. Ct., 
DNJ. . 
The key to the exercise ‘of ‘judicial power over a 
foreign corporation under F.R. Civ. P. Rule 4(e) 
which incorporates Rule 4:4(d) is a judicial con- 
clusion that such corporation subjected itself to 
jurisdiction by availing itself of the benefits and 
protection of the laws of the forum state, but 
telephone and mail solicitations alone do not 
provide a basis for the exercise of such power. 
Deloro Smelting & Refining Co. v. Engelhard 
Minerals and Chemicals Corp. U.S. Dist. Ct., 
arta oS ceases 245) dh 69, 67 
Motion by ‘defendants in dispossess action for re- 
moval to Superior Court granted due to import- 
ance of issues involved, amount in controversy 
and the need for equitable relief of a permanent 
nature. Morrocco v. Felton, et al. Law Div. 
It is not error to aliow the jury to take the indict- 
ment into the jury room where there is no allega- 
tion or demonstration of any actual prejudice suf- 
fered sail the defendant. State v. ee: App. 
ia Be ae 8 sites oe AS SE 


PROCESS 
R. 4:4-4(i) authorizes the court to permit substituted 
service upon a driver by serving the insurance 
carrier which insured the owner under a policy 
containing an omnibus clause. Ledbetter v. Schnur. 
Law Div. naan a SOGSMESE 4 
Held, on facts, the requirements of due process 
would not be violated by permitting service upon 
the driver by substituted service on the insurance 
carrier of the owner. Ledbetter v. Schnur. Law 
Div. 

Unsatisfied Claim and Judgment Fund may not be 
served in lieu of service upon known defendants 
personally. Last v. Burns. Law Div. 

New Jersey guests may serve New York hotel by 
registered mail in tort action although accident 
occurred in New York, where hotel regularly sol- 
icited New Jersey guests and engaged in activity 
in New Jersey in connection with making reserva- 
tions. Schaffer v. Granit Hotel, Inc. App. Div. .. 


PRODUCTS LIABILITY 

Hold Contract Statute Of Limitations Applies To 
Stranger’s Warranty Action 

Statute of Limitations In Defective Car Case 

Hold Bystander Can Sue In Strict Liability 

Blood Transfusion Held Sale Of A Product 

Implied warranty and strict liability do not apply 
to doctors and hospitals in administering medicai 
services such as blood transfusions. Baptista v. St. 
Barnabas Medical Center. App. Div. 

Contractor’s liability insurance held not to cover 
claim against contractor brought by owner for 
costs of repairing defective construction. — v. 
Employers’ et al. Chan. Div. ; 


PROFESSIONAL SERVICE CORPORATIONS 
New Roadblock To niles Status For Profes- 
sionals 
Tax Benefits ! 
To Incorporate Or Not To Incorporate 


PROSECUTORS 
Pursuant to N.J.S.A. 2A:158-15 the Prosecutor has 
authority to appoint assistant prosecutors without 
approval of Freeholders, once the position has 
been created with their approval, and that author- 
ity includes the power to move an assistant from 
one position to another upon the Prosecutor’s sole 
decision, notwithstanding the differences in salary. 
Bezich et als. v. Board of Freeholders of Camden 
County. Sup. Ct. 
Under N.J.S.A. 2A:158- 7, the Assignment Judge for 
the County has final and conclusive authority, 
subject to appellate review, to approve expend- 
itures requested by the prosecutor in excess of 
amounts appropriated by the board of freeholders, 
and such overriding authority includes power to 
approve the employment of assistant prosecutors, 
county detectives and county investigators. In re 
Bidley. Sup. Ct. 

A prosecutor is not privileged to release to the news 
media investigatory materials and evidence not 
offered at trial tending to prove the guilt of de- 
fendants after they have been acquitted. State v. 
Kearney. Law Div. ss eas 


PUBLIC CONTRACTS 
Recission is allowed where the only disadvantage 
to the County is its loss of bargain based upon 
bidder’s excusable mistake in computation of bid. 
Cataido Construction Co. v. sae of Essex. 
Chan. Div. j ‘ : 


PUBLIC EMPLOYEES 

P.E.R.C. Rules It Has Jurisdiction In Teacher Case 

The final order under the Public Employment Rela- 
tions Act is the order certifying the results of an 
election; orders certifying units and directing elec- 
tions are interlocutory and reviewable only on 
leave to appeal. Gloucester v. P.E.R.C. et al. 
Sup. Ct. 

The provision in N.J.S.A. 34:13A- 5.3 that the repre- 
sentative duly elected by a majority of the public 
employees in an appropriate unit shall be the 
exclusive representative of all employees in the 
unit is not repugnant to Art. 1, §19 of the N.J. 
Constitution. Lullo v. Int’l. Assoc. of cape seein 
Local 1066. Sup. Ct. 

The provision in NJ.S.A. 34:13A-5.3 authorizing 
employee representative and employer to engage 
in collective negotiations concerning the terms 
and conditions of employment is not unconstitu- 
tional. Lullo v. Int’l. Assoc. of Firefighters, Local 
1066. Sup. Ct. 

A public employee can with impunity criticize pro- 
posed legislation unless his criticism or activity 
conflicts with the duty of loyalty owed to the 
public unit by which he is employed. Appeal of 
Alvah J. Gray. App. Div. 

Under N.J.S.A. 43:15A-43, the age of an applicant 
for accidental disability retirement benefits is 
determined at the time of the filing of the applica- 
tion and not when the Board acts upon it. Hillman 
v. Board of Trustees, App, Div. : 
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In determining whether there was a traumatic event 
under N.J.S.A. 43:15A-43, it is important that (a) 
the event be identifiable as to time and place, (b) 
the injury or disability resulted directly from it, 
and (c) the event was undesigned, unexpected and 
unusual. Hillman v. Board of Trustees. App. Div. 

Under N.J.S.A. 43:15A-43 an accidental disability 
pension based on a preexisting disease is only 
available where an unusual or excessive effort 
aggravated or accelerated that disease. Hillman v. 
Board of Trustees. App. Div. . 

The Governor has the power to intervene in ‘labor 
negotiations between state college faculties and 
the Board of Higher Education under N.J.S.A. 
34:13A-1 et seq. Association of N.J. State College 
Faculties, Inc. v. The Board of Higher Education, 
et al. Law Div. .. 

The State had the power to unilaterally impose 
salary scales based upon the Hay Associates report 
on public employees salaries, consistent with the 
statutory duty to bargain collectively where an 
impasse had been reached after good-faith efforts 
to negotiate. Association of N.J. State College 
Faculties, Inc. v. The Board of Higher Education, 
et al. Law Div. 


PUBLIC EMPLOYERS 


The Public Employment Relations Commission has 
no jurisdiction to order elections to determine the 
exclusive bargaining agent for the employees of 
the Delaware River and Bay Authority since the 
authority is not a public employer within the 
definition of N.J.S.A. 34:13A-3(c). Delaware River 
and Bay Authority v. New Jersey Public pare 
ment Relations Commission. App. Div. 


PUBLIC EMPLOYMENT RELATIONS COMMISSION 


The Public Employment Relations Commission has 
no authority to hear and decide or issue affirma- 
tive remedial orders in labor dispute cases arising 
out of improper discharge of an employee for 
joining or assisting a union. Burlington County v. 
Dorothy Cooper, et al. Sup. Ct. 


PUBLIC HEALTH 


The record before the State’s Public Health Council 
did not permit the conclusion that adjoining town- 
ships which were prohibited by an ordinance from 
using a land fill in Franklin would suffer an im- 
mediate threat to health, and the matter was re- 
manded to the Council for taking of further 
testimony as to issues, such as the availability of 
alternative facilities. Public Health Council v. 
Franklin Township Bd. of Health. App. Div. 

Under N.J.S.A. 26:1A-12, the State Council has au- 
thority to annul a local Board of Health ordin- 
ance only where it affects public health beyond 
the Board's territorial jurisdiction. Public Health 
Council v. Franklin Township Bd. of Health. 
App. Div. : 

In determining the scope of powers that the Legisla- 
ture has provided the Department of Health to 
supervise water supplies, statutory provisions have 
to be read in pari materia. Newark v. Dept. of 
Health. App. Div. 

In dealing with statutes which pertain to the public 
health, safety and welfare the courts traditionally 
apply a liberal construction with respect to super- 
visory and regulatory powers so that such enact- 
ments achieve their beneficient purpose. Newark 
v. Dept. of Health. App. Div. : 


PUBLIC HOUSING 


In light of the public policy and the law of the land, 
public or semi-public housing accommodations to 
provide safe, sanitary and decent housing to re- 
lieve and replace substandard living conditions or 
to furnish housing for minority or underprivileged 
segments of the population outside of ghetto areas 
is a special reason adequate to meet the require- 
ment of N.J.S.A. 40:55-39(d) and to ground a use 
variance. DeSimone v. Greater Englewood Hous- 
ing Corp., et al. Sup. Ct. 


PUBLIC OFFICERS 


Pursuant to N.J.S.A. 2A:158-15 the Prosecutor has 
authority to appoint assistant prosecutors without 
approval of Freeholders, once the position has 
been created with their approval, and that au- 
thority includes the power to move an assistant 
from one position to another upon the Prosecutor’s 
sole decision, notwithstanding the differences in 
salary. Bezich et als. v. Board of Freeholders of 
Camden County. Sup. Ct. .? 


PUBLIC OFFICIALS 


In a prosecution under N.J.S.A. 2A:135-8c against 
a freeholder who was financially interested as a 
10% stockholder and director in a company furn- 
ishing goods to the county, the State is not re- 
quired to show a specific “corrupt intent.” State v. 
Lambertson. App. Div. 

A fireman and a policeman who slept several nights 
a week in Paterson and paid some rent, but who 
spent the remainder of the week with their fam- 
ilies in adjoining towns did not satisfy the re- 
quirements of N.J.S.A. 40:11-1, 40:46-14 and 40:47-5 
that a municipal officer be a resident of the city 
which employs him since that statute is not satis- 
fied by casual or nominal residence, but requires 
domicile. Mercadante v. City of Paterson. Chan. 
Div. : Rae ME Aol 


PUBLIC RECORDS 


An investigation report possessed by the Board of 
Public Utility Commissioners concerning a grade 
crossing is not properly excepted from the scope 
of examination established by the “Right to Know 
Law,” N.J.S.A. 47:1A-1. Bzozowski v. Pennsyl- 
vania-Reading Seashore Lines, et al. Law Div. 


PUBLIC UTILITIES 


A power company must petition the P.U.C. under 
N.J.S.A. 40:55-50 if it seeks an exemption from 
local zoning ordinances, and is subject to prose- 
cution under such ordinances if it begins construc- 
tion without doing so. State v. Jersey Central. 
Sup. Ct. 

Companies owning and operating a fuel oil pipeline 
system constructed in a large real estate develop- 
ment under public streets and thereby servicing 
90% of the consumers in the area are public utili- 
ties subject to the supervision and control of the 
PUC under N.J.S.A. 48:2-13. In Re ei ade Inc. 
App. Div. 
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Under N.J.S.A. 48:4-10, the Board of Public “Utility 
Commissioners may approve limousine service be- 
tween federal enclaves or between Newark Air- 
port and federal enclaves without the consent of 
Newark or of the municipalities in which the en- 
claves are located. Salem Transportation Co. of 
N.J., Inc. v. D & M Taxi Co., Inc. Sup. Ct. ....... 

The question of the necessity ‘of P.U.C. approval of 


services exclusively to and from federal enclaves 


remanded for further consideration. Salem Trans- 
portation Co. of N.J., Inc. v. D & M Taxi Co., Inc. 
Sup. Ct. 
The municipal consent ‘of Newark ‘is not required 
for limousine operations to and from Newark 
Airport so long as no stops are made in Newark 
proper. In Re Asbury-Red Bank Limousine Ser- 
vice. Sup. Ct. 
The trial court erred in not charging the jury that 
the defendant had a duty to give reasonable 
warning where there was evidence that it had 
erected uninsulated high voltage wires over a 
highway fifty years before, and the decedent was 
electrocuted after contact between a tall crane 
and the wire, whether or not it had notice that 
the crane was being operated in the vicinity. 
Black v. Public Service Electric & Gas Co. Sup. Ct. 
Adoption and interpretation by Board of Public 
Utilities Commissioners of Regulations 14:403-5 (a) 
and (b) allowing discontinuance of service will 
not be disturbed as unreasonable when supported 
by credible evidence. Hall v. Board of Public 
Utility Commissioners. App. Div. 


REAL ESTATE BROKERS 


The trial court erred in not assessing punitive 
damages against a real estate broker firm which 
ratified a breach of fiduciary duty by one of its 
salesmen by defending his conduct in its answer 
and counterclaiming for a commission on the sales 
involved. Security Aluminum Window Manufac- 
turing Corp. v. Lehman Associates, Inc. et al. 
App. Div. . 

Where punitive damages were otherwise ‘justified, 
they should not have been denied merely because 
of the possibility that such an award might influ- 
ence the judgment of the Real Estate Commission 
in possible license proceedings against the de- 
fendant salesman. Security Aluminum Window 
Manufacturing Corp. v. Lehman Associates, Inc. 
et al. App. Div. oa 

Legality of Commission Agreement is determined 
by the law of the place of contract. Schlesinger 
v. Kresge. U.S.D.C. 

N.J.S. 2A:170-81(d) which exempts certain prac.:ces 
from the operation of N.J.S. 2A:170-78 (unauthor- 
ized practice of law) was not intended to author- 
ize the practice of law by real estate brokers. 
State v. Irving L. Bander. Sup. Ct. 


REAL PROPERTY 


Under the instant facts, a preliminary report of title 
was a binding receipt affording coverage pending 
the agreed issuance of a policy under which the 
title company agreed to guaranty the title subject 
only to specifically noted and listed estates, liens, 
defects and questions. Caravan Products seaeaaetaied 
v. Ritchie et al. Sup. Ct. 

Where title company misinformed plaintiff as ‘to 
unconfirmed municipal assessments, it 1s contract- 
ually liable to him to the extent of that assess- 
ment. Caravan Products mbatetignd v. Ritchie et al. 
Sup. Ct. 

The fact that a landowner has no present, immedi- 
ate use for an improvement is immaterial, so long 
as the use of the improvement is accessible and 
available to the land sought to be assessed for any 
use to which the property may legitimately be 
put. Ridgewood Country Club v. Boro of Paramus. 
Sup. Ct. 

Under N.J.S.A. 40:56-27, the net increase, and not the 
gross increase in value should be the basis of an 
assessment. Ridgewood Country Club v. Boro of 
Paramus. Sup. Ct. 

An unlimited power of alienation is an inseparable 
incident of an estate in fee simple and any re- 
straint is invalid but reasonable restraints against 
the alienation of trust property are valid. lIerro- 
bino v. Megaro, et al. Chan. Div. 

An agreement giving the buyer of a tract the first 
refusal at $10,000 of other land retained by the 
seller is invalid as an unreasonable restraint upon 
alienation where the property is now worth more 
than $40,000 and no reasons were given why such 
a restriction was necessary, and also as a violation 
of the Rule Against Perpetuities since the equit- 
able interests created remained contingent upon 
exercise of the option which could occur after the 
expiration of the period permitted. Ross v. Pone- 
mon, et al. Chan. Div. 

Covenant requiring plans of proposed building to 
be submitted to grantor for approval is valid des- 
pite absence of objective standards for approval 
but disapproval by grantor must be reasonable 
and made in good faith. Syrian, etc. v. Palisades 
Associates. Chan. Div. 

Purchaser has constructive notice of prior interest 
of third party under unrecorded contract of sale 
referred to in mortgage mentioned in a deed which 
was referred to in a recital in purchaser’s chain 
of title. Garden of Memories v. Forest Lawn, et al. 
App. Div. 

Where local church rules do not prohibit minors 
who are members from voting on any church 
matter, a membership vote authorizing sale of 
real property will not be invalidated merely be- 
cause members who had not attained age 21 were 
| oneaggr a *. — eee wane Church v. 


App. 
RECORDING acre 


Purchaser has constructive notice of prior interest 
of third party under unrecorded contract of sale 
_ referred to in mortgage mentioned in a deed 
which was referred to in a recital in purchaser’s 
chain of title. Garden of Memories v. Forest Lawn, 
et al. App. Div. ..... 


REFERENDUM 


Ordinance authorizing use of municipality’s sewer- 
age processing plant to handle effluent from shop- 
ping center in another municipality is a proper 
issue for submission to the voters by referendum 
pursuant to N.J.S.A. 40:74-5. McLaughlin v. City 
of Millville. Law Div. .......................... 
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REIMBURSEMENT AGREEMENTS 
Lump sum benefits received by individual from Soc- 
ial Security Administration are immunized by 42 
U.S.C. 407 from seizure by County Welfare Board 
in enforcement of reimbursement agreement sign- 
ed by the individual. Essex County Welfare Board 
v. Philpott, et al. App. Div. 


RELEASES 
An agreement, executed before a trip, releasing an 
employer from any claim for injuries to an infant 

on a trip, and requiring his parents to indemnify 

the employer against any claims brought by him, 

is void as against public policy since it creates a 
conflict between the interest of parent and child. 
Fitzgerald v. Newark Morning Ledger Company. 
Law Div. 


RELIGION 
A school board program providing for reading of 
the Chaplain’s remarks from the Congressional 
Record prior to the beginning of classes -consti- 
tutes the indirect imposition of religious doctrines 
in violation of the “establishment of religion” 
clause of the First Amendment. State Board of 
Education v. Board of Education of Netcong. Chan. 
Div. 

The Courts have jurisdiction over a ‘suit alleging 
that a church member was expelled in violation of 
the established procedures in the Church Con- 
stitution, where no question of religious doctrine 
is involved. Baugh v. Thomas et al. Sup. Ct. 

The New Jersey Educational Facilities Authority 
Law (N.J.S.A. 18A:72A-1, et seq.) does not violate 
the church-state provisions of the Federal and 
State Constitutions since its primary purpose is 
secular and its effect neither advances nor inhibits 
religion. Clayton v. Kervick. Sup. Ct. 


RELIGION 
Adoption of 11-month old child denied where the 
prospective parents did not believe in a Supreme 
Being since the child’s right to form her own be- 
liéf or non-belief in a Supreme Being would be in- 
fringed. In the Matter of the Adoption of “E”. 
Essex Co. Ct., Probate Div. 


REMITTITUR 

A plaintiff who accepts remittitur may not appeal, 
but where defendant has appealed, plaintiff may 
cross-appeal to seek reinstatement of the jury’s 
verdict. Mulkerin v. Somerset Tire Service, Inc. 
App. Div. . 

Held, on facts, ‘trial ‘court erred in ordering remit- 
titur. Mulkerin v. Somerset Tire Service, Inc. 
NE ince ering < eae Frise naa ss whiciesiew Spr’ «s/a 406 


RESCISSION 

Held, on facts, laches on the part of insurance car- 
rier in bringing suit for rescission barred carrier’s 
right to equitable relief. Greater New York Mu- 
tual Ins. Co. v. Ambrosio. Chan. Div. 

Rescission is allowed where the only disadvantage 
to the County is its loss of bargain based upon 
bidder’s excusable mistake in computation of bid. 
Cataldo Construction Co. v. County of Essex. Chan. 
Div. .. 

The duty to rescind does not first arise until dis- 
covery of the grounds for rescission but an elec- 
tion to rescind must be made promptly after dis- 
covery of the ground for rescission. American 
Container Corp. v. Hanley Trucking Corp. v. Hers- 
chel Trucking Co. Chan. Div. 

Breach of a warranty of good title results in the 
failure of consideration and generally gives the 
purchaser the right to rescind the transaction. 
American Container Corp. v. Hanley Trucking 
Corp. v. Herschel Trucking Co. Chan. Div. ...... 661 


RESTRICTIVE COVENANTS 
Noncompetitive agreements are henceforth to be 
permitted total or partial enforcement to the ex- 
tent reasonable under the circumstances and the 
void per se for unreasonable broadness doctrine 
is abandoned. Solari Industries, Inc. v. Malady 
Sup. Ct. 
The prior New Jersey rule declaring unreasonably 
broad noncompetitive provisions void per se and 
the rule of divisibility or selective construction 
are abandoned. Solari Industries, Inc. v. Malady 
Sup. Ct. 


RETROACTIVITY 
Loan transactions entered into between New Jersey 
borrowers and Pennsylvania loan companies in 
Pennsylvania under Pennsylvania law and repay- 
able there and otherwise in conformity with Penn- 
sylvania law but involving second mortgages on 
New Jersey realty and which were in litigation at 
the time that the Appellate Division rendered its 
opinion of September 11, 1968 respecting the ap- 
plicability of the New Jersey Secondary Mortgage 
Loan Act, will be controlled as to retroactivity by 
the second Appellate Division opinion but with 
the modification that the court will only permit 
repayment of the agreed installment payments of 
principal on the actual loan without interest if 
there was no intermediation and if there was in- 
termediation within the contemplation of the Ap- 
pellate Division decision then the opinion will be 
fully retroactive and the borrowers shall have no 
liability on their loans. Oxford v. Stefanelli. Sup. 
ee 


REVIEW 

In absence of some legislative restriction, adminis- 
trative agencies have the inherent power to re- 
open or modify and to rehear orders that have 
been entered assuming applications seeking the 
exercise of this power’ are made with reasonable 
diligence. Burlington County v. Dorothy Cooper, 
ee oe eaiin ite 8 > amie gee Nee 638 


RIGHT TO COUNSEL 

Indigent defendant does not have a constitutional 
right to a court appointed attorney at a parole 
release consideration hearing. Puchalski v. Parole 
NE en bd pha ks peice tt aw <n cep 65 

Held, on facts, the ‘absence of counsel for juvenile 
at initial informal hearing resulting in determi- 
nation of delinquency for truancy did not result 
in substantive deprivation of constitutional rights 
since juvenile was represented at hearing on vio- 
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lation bf proBation for continued truancy on 
which commitment was ordered; future pro- 
cedure in such cases prescribed. In Re G. J. App. 
Div. 
Assertion on post conviction app'ication that defend- 
ant’s counsel said defendant’s bail would probably 
be revoked if he insisted on new counsel, will not 
suffice to upset the conviction where record shows 
he had ample opportunity thereafter to explore 
counsel’s alleged belief in open court. State v. 
Rosen. Sup. Ct. . 
Face-to-face pretrial identification " procedure was 
unduly suggestive and constituted a singling out 
of the defendants, making it fundamentally unfair 
and violating their Sixth Amendment right to 
counsel. State v. Edge and Robbins. App. Div. 
Under U.S. v. Wade, where police know defendant 
is represented by counsel, testimony as to defend- 
ant’s identification at a lineup without counsel be- 
ing present will be excluded. State v. Wilbely. 
EN SS es or... cee peter see Hooters eres 857 


RIGHT TO KNOW LAW 
An investigation report possessed by the Board of 
Public Utility Commissioners concerning a grade 
crossing is not properly excepted from the scope 
of examination established by the “Right to 
Know Law,” N.J.S.A. 47:1A-1. Bzozowski v. Penn- 
sylvania-Reading Seashore Lines, et al. Law Div. 2 


RIPARIAN RIGHTS 
Since there is no right to a conveyance of the State’s 
interest in riparian property, the Legislature is 
not required to set standards to govern an admin- 
istrative body in fixing the price which a buyer 
must pay. Meadowlands Regional Development 
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Agency v. State of New Jersey. Chan. Div. ...... 806 
ROBBERY 
Where owner of property interposes himself to pre- 
vent thief from taking money from portion of his 
premises in which it had been kept and thief’s 
use of force to escape with the money is concur- 
rent or concommitant with the taking, thief’s 
action is robbery, not larceny. State v. Culver. 
EIU alos Seas. ap: > bse m ese pe:d seecavernlopretaiace eee 214 
RULES 
U.S. District Court Rule Amendment — Bankruptcy 
Rule B-11E 49 


Supreme Court Committee Report On ‘Amendments 417 
Under R. 4:21-7 a plaintiff may not revoke his con- 
sent after the subpanel has reached its decision. 
Grove v. Seltzer. Sup. Ct. 
U.S. District Court Rule Amendments vee 
Plaintiffs’ motion to restore 25 months after dismis- 
sal under R.R. 4:26-(e) (now R. 4:23-5) for failure 
to answer interrogatories denied because of failure 
to file motion to vacate within 30 days as per 
Rule 4:23-6(f) (now R. 4:23-5(a)). Schlosser v. 
Kragen, et al. Law Div. .. 622 
New rule 3:28, Defendant’s Employment Program . 725 
U.S. District Court Ru'e Amendment Re: Publication 741 
U.S. District Court Rule Amendment Re: Stipula- 
tion For Costs 
Evidence of aitorney’s failure to keep. trustee ac- 
counts and keep records in compliance with 
R.1:21-6 is admissible to show intent to defraud on 
charge of obtaining money by false pretenses. 
State v. Zwillman. App. Div. ......... . 774 
Plaintiff under R. 4:2-2 may file an amended com- 
plaint beyond the statute of limitations against 
third-party defendants where motion to file third- 
party complaint was granted within the statutory 
period although filing and service of third-party 
complaint were beyond statutory period. Ioannou 
v. Ivy Hill Park Section Four, Inc. Law Div. .... 
U.S. District Court Rule Amendment 


RUN-OFF 
New bracketings and designations are permitted in a 
run-off election and need not remain the same as 

in the general election. Giuliano v. Reichenstein. 
Law Div. 


RUTGERS 
Rutgers, the State University, is not bound by the 
provisions of the statutes which require public 
bidding, prequalification of bidders and the letting 

of multiple contracts in connection with the con- 
struction of public buildings since such require- 
ments were not incorporated in the statutes cre- 
ating Rutgers, the State University (N.J.S.A. 
18:61-1 et seq). Rutgers, The State University v. 
Kugler. Law Div. 


SALES 
Blood Transfusion Held Sale Of A Product 
The purchaser of the assets of another corporation 
is not liable for the contingent tort liabilities of 
the seller except in five situations, none of which 
are here present. McKee v. Harris-Seybold Com- 
POY EEN Sos So Sins is SOR ee ek aes 313 


SCAVENGERS 
Where Legislature vests local Board of Health with 
power to regulate garbage collection the Board 
has incidental power to control rates charged by 
private scavengers. Board of Health v. Pinto. App. 
BOY RISER he see ytd vk a ae EMI Pak US rere 


SCHOOLS 

N.J.S.A. 18A:13-23 apportioning expenses for certain 
regional school costs according to the proportions 
of children enrolled in schools is unconstitutional. 
Alfred Vail Mut. Assoc. et al v. Halpin et al. App. 
WEF Ox 2S ee eee ce re oh re ne eee 38 

Nothing in "the ‘statutory scheme governing ‘addi- 
tional school appropriations made it improper for 
the Board of Education to adopt a resolution set- 
ting forth a higher teachers’ salary schedule to be 
effective only when additional funds were ap- 
propriated by the governing body. Newark Teach- 
ers Association v. Board of Education of Newark. 
I nic. nah gual chon pun w tnthalepn seen enn een es 71 

Where no emergency existed, the Board of Estimate 
and the governing body each had discretion to 
refuse to appropriate funds necessary for a higher 
teachers’ salary schedule. Newark Teachers Asso- 
ciation v. Board of Education of Newark. Law 
BS = sce wan diced be Sse esha cpecnelee celal ale aan is 71 

Pursuant to NJ.S.A. 18:5- 43, a board of education 
may acquire land not contiguous to the school dis- 
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trict for the purpose of an expanded day camp 
program for disadvantaged children. Winslow Twp. 
v. Board of Education of Camden. App. Div. 

A school board program providing for reading of 
the Chaplain’s remarks from the Congressional 
Record prior to the beginning of classes consti- 
tutes the indirect imposition of religious doctrines 
in violation of the “establishment of religion” 
clause of the First Amendment. State Board of 
Education v. Board of Education of Netcong. Chan. 
Div. 

Board of Education has the right to suspend students 
for activities away from school property. R. R. v. 
Board of Education of Shore Regional High School 
Chan. Div. 

Board of Education in suspending student must com- 
ply with the procedural due process requirements 
of the Fourteenth Amendment including ordi- 
nariiy notice of and a preiiminary hearing and 
thereafter notice of and a full hearing. R. R. v. 
Board of Education of Shore Regional High School. 
Chan. Div. 

The State Commissioner of Education has the au- 
thority with respect to type I school districts to 
direct an increase in the annual school appropri- 
ation over the amount fixed by local officials. 
Board of Ed. of Elizabeth v. City Council of Eliza- 
beth. Sup. Ct. 

Empioyees of a company furnishing school bus 
transportation under independent contract with a 
board of education are not entitled to indemnifica- 
tion under N.J.S.A. 18A:16-6. Hartmann, etc., et al. 
v. Maplewood, etc., et al. App. Div. .............. 

N.J.S.A. 18A:39-1, which provides for state payment 
for the transportation of parochial school students 
who live in districts which provide transportation 
for public school students violates the Equal Pro- 
tection clause of the Fourteenth Amendment by 
discriminating against parochial school students 
who live in districts which do not provide trans- 
portation for their public school students. West 
Morris Regional Board of Education, et al. v. 
Sills, et al. Chan. Div. 

The defendant’s First Amendment rights were not 
violated by a conviction for interference with a 
school assembly, contrary to N.J.S. 2A:170-28 
where his exclamation was not spontaneous and 
he created a disturbance. State v. Besson. Union 
Cty. Ct., Law Div. 

The defendant was not guilty of trespass on school 
property under N.J.S. 2A:170-31 when he returned 
to the school parking lot after having been sus- 
pended, since he and his followers did not enter 
the school building, and their conduct was orderly 
and not seriously disruptive of the educational 
process. State v. Besson. Union Cty. Ct., Law Div. 

Where malice is an essential element of a tort, a 
school board which terminated a contract of em- 
ployment cannot be held liable, although its mem- 
bers may have acted with malice. O’Connor v. 
Harms, et al. App. Div. 

The exercise of a school board member’s legal right 
to terminate a contract of employment for a valid 
reason is not converted to an actionable wrong 
merely because some malice attended the exercise 
of legal right. O’Connor v. Harms, et al. App. Div. 

A salary resolution adopted by a Board of Education 
is subject to a budget thereafter adopted and 
does not mandate immediate effectiveness since 
the theme of N.J.S.A. 18A:29-4.1 was not to upset 
a budget already adopted. Newark Teachers Ass’n 
v. Board of Education of Newark, et al. Sup. Ct. 

Possibility that a statute may interfere with an- 
other’s right of free speech under special facts 
does not invalidate the statute as to persons whose 
exercise of free speech was not infringed. State 
v. Young. Sup. Ct. 

A lay minister, who was the director of a settlement 
facility at which students gathered regularly and 
who was interested in students’ problems, did not 
have the status of Yaa under the statute. State 
v. Young. Sup. ae 

N.J.S.A. 2A:194A- 2 " prohibiting non-excepted per- 
sons from entering a school building with intent 
to disrupt classes, does not deny equal protection 
nor is it an unreasonable exercise of the state’s 
police power. State v. Young. Sup. Ct. 


SEAMEN 
Compensation or Maritime Law, by Nathan Baker . 
An employee injured aboard his employer’s vessel in 
navigable waters may sue his employer for dam- 
ages under the Jones Act or general maritime law 
notwithstanding the fact that the employee had 
obtained a compensation award prior to hearing 
on his suit; the employer can offset amounts paid 
under the compensation award against any recov- 
ery under federal law. Toland v. Atlantic Gahagan 

Joint Venture Dredge #1. App. Div. 

The Division of Workmen’s Compensation has no 
jurisdiction for injuries received by seamen on 
navigable waters. Toland v. Atlantic Gahagan 
Joint Venture Dredge #1. App. Div. . 


SEARCH AND SEIZURE 

“Routine” Search Of Auto Without Warrant And 
Not Incidental To Arrest 

An affidavit in support of an application fora search 
warrant which was otherwise sufficient was not 
rendered invalid by the absence of a specific state- 
ment as to the dates on which the described 
period of surveillance took place. State v. Cle- 
mente. App. Div. 

The lack of corroborative testimony ‘by the judge 
who issued the search warrant did not render 
testimony by the detective who applied for it in- 
competent. State v. Clemente. App. Div. 

Where the police failed to obtain a search warrant 
and the consent upon which they relied to justify 
the search is found on the facts to be invalid, the 
evidence obtained as a result of the search in 
question must be suppressed. State v. Price. Law 
Div. ohio. giver 

Where there was probable cause to justify an arrest 
for drunken driving, a search of the auto for 
liquor is reasonable. State v. Cusick. App. Div. 

Although a search is not justified as an incident to 
every traffic violation, such a search is justified 
in those instances where its purpose is to gather 
things connected or related to the traffic violation 
for which the arrest was made. State v. Cusick. 
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Search and Seizure, Cont’d 

One spouse can authorize police search of premises 
where both spouses live and have control even 
though the other spouse has not consented. State 
v. Crevina. Law Div. 

Where police stop car for identification check and 
driver’s license coincides with registration, de- 
scription of car on registration matches vehicle 
and police verify ownership of car with Trenton, 
further search of car for serial number is un- 
reasonable and evidence seized as a result must be 
suppressed. State v. Braxton. App. Div. 

Where defendant’s wife did not have an equal right 
of access to a garage used to store household 
goods, she had no independent right of her own to 
consent to a search. United States of America ex 
rel. William Cabey U.S. Ct. of Appeals for the 
Third Circuit. 

Electronic surveillances authorized by the President 
for the sole purpose of gathering foreign intelli- 
gence information are not violative of the Fourth 
Amendment or Section 605 of the Communications 
Act of 1934. United States of America v. Butenko 
and Ivanov. U.S. Dist. Ct. 

To be incidental to an arrest, a warrantless search 
must be undertaken with the advance intent to 
arrest without regard to the results of the search. 
State v. Baker. App. Div. 3 


SECONDARY MORTGAGE LOAN ACT 
Provision in note subject to Secondary Mortgage 
Loan Act providing for a reasonable attorney’s 
fee in the event collection procedures are neces- 
sary does not violate the act and render the note 
void, but such provision is subject to rule of Com- 
missioner of Banking and Insurance that only 
legal fees actually paid may be recovered. Mon- 
mouth County Investment —— v. Yuskewitch. 
App. Div. 
Loan transactions entered ito between New Jersey 
borrowers and Pennsylvania loan companies in 
Pennsylvania under Pennsylvania law and repay- 
able there and otherwise in conformity with Penn- 
sylvania law but involving second mortgages on 
New Jersey realty and which were in litigation at 
the time that the Appellate Division rendered its 
opinion of September 11, 1968 respecting the ap- 
Plicability of the New Jersey Secondary Mortgage 
Loan Act, will be controlled as to retroactivity by 
the second Appellate Division opinion but with 
the modification that the court will only permit 
repayment of the agreed installment payments of 
principal on the actuai loan without interest if 
there was no intermediation and if there was in- 
termediation within the contemplation of the Ap- 
pellate Division decision then the opinion will be 
fully retroactive and the borrowers shall have no 
liability on their loans. Oxford v. Stefanelli. Sup. 
Ct. 


SECURITY INTERESTS 
A perfected Security interest in an automobile was 
not unperfected merely because the Director of 
Motor Vehicles erroneously issued a certificate. 
to the borrower which did not show the lien, after 
the borrower had forged satisfaction on the orig- 
inal certificate, even though later purchasers of 


the automobile were deceived. Muir et al v. Jef-. 


ferson. Law Div. 
The holder of a security interest was estopped as 
against a later innocent purchaser for value where 
it failed to make the initial application for the cer- 
tificate of ownership itself, and permitted the 
’ borrower to do so and failed to make serious ef- 
forts to retrieve the certificate even after learning 
that the borrower had it, until the borrower de- 
faulted and used the ceritficate to deceive later 
purchasers. Muir et al. v. Jefferson. Law Div. 


SELECTIVE SERVICE 
Delinquency reclassification by local draft board of 
draft registrants who turned in their draft cards 
in symbolic protest against the involvement of the 
United States in the Vietnam War is subject to 
preinduction judicial review and is invalid as (1) 
violative of the due process guarantees of the 5th 
and 6th Amendments and (2) lacking statutory 
authorization. Bucher v. Selective Service Sys- 
tem Local Board Nos. 2, ete. 3rd Cir. Ct. of App. 
Under 32 C.F.R. §1625.2 on a post induction order 
claim for conscientious objector status, a local 
board is required to state the basis of its decision 
for denial and the reasons therefor. In the Matter 
of the Petition of William D. Scott. U.S. Court of 
Appeals for the Third Circuit 
Where local board made factual inquiries about zee 
istrant’s economic condition and family situation, 
it was a denial of procedural fairness not to give 
him an opportunity to counter adverse statements 
affecting his induction. U.S.A. v. William Lee 
Thompson. U.S. Court of Appeals for the Third 
Circuit. 
A registrant must initiate proceedings to reopen his 
classification prior to the date on which the crime 
of refusing induction is committed since under 32 
C.F.R. §1625.14 a subsequent re-opening will not 
act to cancel an induction order with which there 
has been noncompliance. United States v. Gregory 
Paul Noonan, U.S. Court of Appeals for the Third 
Circuit 


SELF-DEFENSE 
The privilege of non-retreat was unavailable to de- 
fendant pleading self-defense to an indictment for 
murder, since the “curtilage’’ of his home did not 
extend to the public street fronting his dwelling. 
State v. Provoid. App. Div. 

There is no privilege of non-retreat, and the ordi- 
nary rules of self-defense apply, if the premises 
in question are jointly occupied by assailant and 
defender. State v. Provoid. App. Div 


SELF-INCRIMINATION 
Until Supreme Court rules otherwise, Appellate Di- 
vision will not require Miranda warnings in a 
drunk driving case. State v. Fearon. App. Div. . 
Subpoena duces tecum served upon a defendant 
after he has taken the stand to testify in his 
defense does not violate defendant’s Fifth Amend- 
ment rights when related to relevant material. 
State v. Zwillman. App. Div. 
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SENTENCES 
Defendant is not entitled to a credit for excess time 
served on a prior conviction to lessen the time 
served on a subsequent conviction. State v. Marni. 
App. Div. 
A defendant convicted of violating the Uniform 


Narcotics Drug Law may not be punished as.a 


second offender under N.J.S.A. 24:18-47(c) (2) 
when the second violation occurred, and the in- 
dictment based thereon was entered, prior to his 
first seer under the act. State v. Johnson, 
App. 

A pos ir nhl must receive proper notice and a rea- 
sonable opportunity to be heard before he may be 
charged as a second offender under the Uniform 
Narcotics Drug Law. State v. Johnson. App. Div. 

Disparate Sentences And Chronic Judicial Slumber 

Where a defendant convicted under the Sex Offend- 
er Act duly challenges the sufficiency of any ma- 
terial aspect of Menlo Park Diagnostic Center’s 
pre-sentencing report, he is entitled to be con- 
fronted with the witnesses against him, with the 
right to cross-examine and with the right to offer 
evidence on his own behalf. State v. Horne, et al. 
Sup. Ct. 

As a matter of rudimentary fairness, a defendant is 
entitled to disclosure of the presentence report 
with a fair opportunity to be heard on any evi- 
dence relevant to the sentencing. State v. Kunz. 
Sup. Ct. 

Under facts defendant was not prejudiced by denial 
of his motion for disclosure of his presentence re- 
port. State v. Marvel. Sup. Ct. 

Where defendant entered guilty plea knowing he 
could be sentenced to the maximum term pro- 
vided by the statute but made no inquiry as to 
what the maximum term was, his plea of guilty 
could not be withdrawn for failure to be advised 
thereof. State v. Smith. App. Div. . 

Before accepting plea of guilty from a defendant it is 
advisable for trial court to inform defendant what 
the maximum sentence permissible under the law 
is. State v. Smith. App. Div. 

Absent an accusation against defendant prior to sen- 
tencing that the offense of which he was found 
guilty was a third one, his conviction therefor 
must be treated as a first offense and the court 
may exercise its discretion and may impose a pri- 
son term and suspend the sentence or impose a 
term of probation. State v. Reger Essex Co. 
GE tate) 

A suspended sentence with an appropriate term 
of probation is sufficient penalty for a person who 
is convicted for the first time of possessing mari- 
huana for his own use since it is the policy of the 
law to reform the youthful offender. State v. Ward. 
Sup. Ct. 


SEPARATION AGREEMENTS 
A father should not be deprived of his visitation 
rights or have them greatly diminished by the 
mother’s following her new husband to some re- 
mote area. T. v. H. App. Div. 


SET-OFF 
Where a filed financing statement covered identifi- 
able proceeds of the sale of collateral, a general 
creditor, such as a bank has no right of set-off in 
the proceeds of the sales of collateral deposited in 

the bank. Associates Discount Corp. v. Raised 
Union Trust Co. Law Div. 


SETTLEMENT 
Decision of trial judge to approve infant settlement 
is to be judged not with hindsight but as of the 
time it was made. Bauer v. Griffin. App. Div. 


SEVERANCE 
Held, on facts, it was error to deny severance to a 
co-defendant in the face of uncontroverted expert 
medical opinion that he was too ill to stand trial 
and absence of showing that State would be 
harmed by delay. State v. Boiardo, et al. App. Div. 


SEWERAGE 

The Legislature intended that contracting munici- 
palities pay as their annual proportionate share of 
the costs of maintaining the operations of the 
Passaic Valley Sewerage Commission expendi- 
tures for major repairs involving what normally 
may be regarded as capita! improvements. Passaic 
Valley Sewerage Commissioners v. City of Pater- 
son. Law Div. .. eae 


SEWERAGE AUTHORITY 
A municipality may establish a sewerage authority 
to serve only a portion of the municipality while 
continuing to finance the costs of an existing 
sewerage system from funds raised by general 
taxation where a reasonable basis exists for the 
classification of the land served. Airwick Indus- 
tries, Inc. v. Carlstadt. S. Ct. ae 
Connection fees imposed on an annually increasing 
scale are permissible as a method of requiring all 
properties benefited by the sewerage system to 
bear a fair share of the construction costs and 
debt service charges. Airwick Industries, Inc. v. 
Carlstadt. S. Ct. : 


SEX OFFENDERS 
Where a defendant convicted under the Sex Offend- 
er Act duly challenges the sufficiency of any ma- 
terial aspect of Menlo Park Diagnostic Center’s 
pre-sentencing report, he is entitled to be con- 
fronted with the witnesses against him, with the 
right to cross-examine and with the right to offer 
evidence on his own behalf. State v. Horne, et al. 
Sup. Ct. 

It was unconstitutional ex post facto legislation for 
the trial court to sentence a defendant under the 
Sex Offender Act (N.J.S.A. 2A:114-2), where the 
crime of incest was not covered by the Act at the 
time committed by defendant since the Sex Of- 
fender Act provides for different treatment than 
that under the Crimes Act (N.J.S.A. 2A:164-3). 
State v. Johns. App. Div. 


SOCIAL SECURITY 
Lump sum benefits received by individual from So- 
cial Security Administration are immunized by 42 
U.S.C. 407 from seizure by County Welfare Board 

in enforcement of reimbursement agreement 
signed by the individual. Essex County Welfare 
Board v. Philpott, et al. App. Div. 


Corre rceres ec eeedecees 


191 


. 214 


17 


33 


34 


210 


226 


821 


382 


667 


191 


635 


791 


791 


201 


1970 Annual Index 


Page Nineteen 





SOUND RECORDING 
Order For Sound Recording Of Municipal Court 
Proceedings 


SOVEREIGN IMMUNITY 
Government’s lease of tract for use as post office, 
confers immunity with regard to zoning ordi- 
nances. Thanet Corp. v. Board of Adjustment of 
Princeton. App. Div. 
The Courts should declare the dollar obligation of 
the State in contract cases and sovereign immunity 
should not be a defense, even though payment of 
the judgment ultimately will depend upon whether 
the Legislature will abide by the court’s decision. 
P. T & L Construction Co. v. Commissioner of 
Department of Transportation. Sup. Ct. _. 
Since interstate compact creating Palisade Interstate 
Park Commission granted the Commission the 
power to sue and be sued, it authorized the main- 
tenance of a transitory action for damages against 
the Commission in this State. Interstate v. Pali- 
sades Interstate Park Comm., et al. App. Div. .. 
Doctrine of sovereign immunity of the State in tort 
actions abolished effective January 1, 1971 but 
with substantive law qualification that State will 
not be held liable for legislative or judicial action 
or inaction or administrative action or inaction of 
a legislative or judicial cast, nor generally with 
respect to decisions calling for exercise of official 
judgment or discretion. Thomas Willis, et al v. 
Dept. of Conservation and Economic Development, 
et al. Sup. Ct 


SPECIFIC PERFORMANCE 
When specific performance is granted of option to 
buy stock in closed corporation calling for pay- 
ment over ten year period, Court will secure 
payment by noting lien for unpaid balance on the 
certificates. Ascione v. Antonacci, et al. Sup. Ct. 


STANDARD OF CARE 
Held, on facts, trial court erred in striking testimony 
of expert witness as to good engineering practice 
with respect to overhead dangerous wires. Gallas 

v. Public Service Elec. & Gas Co. Sup. Ct. 


STATE COMMISSION OF INVESTIGATION 

The rights accorded individuals summoned before 
the S.C.I. are appropriate and adequate to the 
Commission’s role, which is not accusatory but in- 
vestigatory. ey: “< N.J. State Commission of 
Investigation. Sup. C 

Appointment to the S. C 1 by both the legislative and 
executive branches does not violate N. J. Const. 
Art. III, §1, since the S.C.I. is a legislative agency. 
Zicarelli v. N. J. State Commission of Investiga- 
tion. Sup. Ct. 

The Legislature saisindidl that witnesses who refuse 
to answer questions after being granted immunity 
by the S.C.I. should be incarcerated until they 
answer the questions rather than that they be 
imprisoned as a penai sanction for contempt. 
Zicarelli v. N.J. State Commission of Investigation. 
Sup. Ct ale 


STATE TROOPER 
Where state trooper who is part of radar operation 
is negligent in signalling motorists to stop, he is 
not immune from suit. Czyzewski et al v. Schwartz, 
et al. App. Div. ; ; 


STATUTE OF LIMITATIONS 

Plaintiff under R. 4:2-2 may file an amended com- 
plaint beyond: the statute of limitations against 
third-party defendants where motion to file third- 
party complaint was granted within the statutory 
period although filing and service of third-party 
complaint were beyond statutory period. Iannou 
v. Ivy Hill Park Section Four, Inc. Law Div. 


STATUTES 

Remedial and procedura! statutes are ordinarily 
given retrospective effect where the statute pro- 
vides a change in the form of a new remedy for 
an existing wrong. Avon Sheet Metal Co. v. Heri- 
tage House Assoc. Essex Co. Dist. Ct. 

Statutes conferring broad administrative powers on 
Commissioner of Banking and Insurance contain 
the implied power to grant an interim rate in- 
crease pending completion of hearing as to the 
adequacy or inadequacy of either existing or pro- 
posed rates. N.J. State AFL-CIO, et al v. Bryant, 
et al S. Ct. ‘ 

In determining the scope of powers that ‘the Legisla- 
ture has provided the Department of Hea!th to 
supervise water supplies, statutory provisions 
have to be read in pari materia. Newark v. Dept. 

_ of Health. App. Div. 

In dealing with statutes which pertain to the public 
health, safety and welfare the courts traditionally 
apply a liberal construction with respect to super- 
visory and regulatory powers so that such enact- 
ments achieve their beneficient purpose. Newark 
v. Dept. of Health. App. Div. 

Where two criminal statutes prohibit the same act, 
they must be read in a manner most favorable to 
the accused. State v. Morse. App. Div. 

Any conflict between a general and a later specific 
statute covering the same offense should be re- 
solved by considering the latter as prevailing over 
the former as an exception to it; hence where de- 
fendant is charged with uttering a worthless check 
over $200 he should be indicted under N.J.S.A. 
2A:111-15 and not under N.J.S.A. 2A:111-1. State 
v. Morse. App. Div. 

The court will not be bound by ‘the. concession or 
agreement of counsel as to how a statutory pro- 
vision is to be interpreted. Tibbs v. Boemi. App. 


Div. ee ee > a: Pe 
Although the plaintiffs failed to meet the require- 
ments of N.J.S.A. 32:1-163, et seq., of a verified 
notice of claim 60 days before institution of suit 
‘against the Port Authority, the trial court erred in 
dismissing the claim, since the correspondence 
showed that the P.A. had received all the infor- 
mation required in ample time to permit it to pre- 
pare its case or settle, so that there was sub- 
stantial compliance. Zamel v. Port of New York 
Authority. Sup. Ct. 
Damages can be awarded for violation of Constitu- 
tional and Statutory right even in absence of any 
statutory provision for remedy. Gray v. Serruto 
Bldrs. Inc. et al. Chan. Div. 
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Statutes, Cont’d 
N.J.S.A. 55:14A-7 and N.J.S.A. 55:14A-19 exempt low 
rent housing projects developed under the Federal 
“Turnkey” program from the provisions of N.J. 
S.A. 40:50-1 which requires competitive bidding. 
Lehigh Construction Company v. Housing Au- 
thority of the City of Orange. Sup. Ct. 577 
Upon its creation under N.J.S.A. 40:14B-1, a munici- 
pal utilities authority becomes the exclusive means 
of providing the financing of sewerage facilities. 
Darrah v. Twp. of Evesham. App. Div. 579 
Under N.J.S.A. 39:5-47, the State may seize stolen 
motor vehicles from the possession of an innocent 
purchaser for value for its own use without just 
compensation under the doctrine of forfeiture. 
Kutner Buick, Inc. v. Strelecki. Chan. Div. 582 
N.J.S.A. 42:2-17 prohibits a limited partner from 
taking partnership property as collateral security 
only when the assets of the partnership are in- 
sufficient to discharge partnership liabilities to 
persons not claiming as general or limited part- 
ners. A.T.E. Financial v. Corson, et al. Chan. Div. 619 
The chartering of an affiliate bank before the effec- 
tive date of the Branch Banking Act will not be 
overturned since the pendency of the appeal did 
not make the prohibitory section of the statute 
(N.J.S.A. 17:9A-3.i) applicable. County Trust Co. 
v. Bryant. App. Div. 622 
N.J.S.A. 17:9A-9 does not require that the incor- 
porators named in the affidavit shall be the only 
parties in interest, but only that the affidavit shall 
reveal whether or not they are. County Trust Co. 
v. Bryant. App. Div. 622 
N.J.S.A. 2A:14-22 which tolls the running of the 
Statute of Limitations against a cause of action 
arising in New Jersey so long as the defendant 
is a non-resident of the state, does not apply to 
actions sought to be enforced by non-residents of 
New Jersey even though the cause of action arose 
in New Jersey. Ze’son v. Thomforde. U.S. Ct. of 
Appeals, Third Circuit. 623 
Home office protection under the Branch Banking 
Act, N.J.S.A. 17:9A-19(B) (3), attaches at the time 
of charter approval by the Commissioner of Bank- 
ing and Insurance and although the corporate ex- 
istence is defeasible, no interim consideration 
should be given to a branch bank application 
which would circumvent the previous charter ap- 
proval. In the Matter of The Summit and Eliza- 
beth Trust Co. App. Div. 634 
A small number of irregularities found in signatures 
on nominating petitions was insufficient to invali- 
date the entire petition under N.J.S.A. 19:13-5 
where the candidate was not a party to the 
irregularities. In the Matter of the Petition of 
UN cad My oS Esa ic aise Grain mw OE 639 
N.J.S. A. 19:13-7 does not require that all of the sig- 
natures on a nominating petition must be wit- 
nessed and certified by the same five persons. In 
the Matter of the Petition of Job. App. Div. . 639 
Under N.J.S.A. 40:46-6.2, 6.3 a tax assessor in a 
Faulkner Act municipality is entitled to a four- 
year term commencing on the first day of July 
next following his appointment and cannot be 
removed by the municipal manager under N.J.S.A. 
40:69A-95. Township of Madison v. Fiore. App. Div. 807 
A salary resolution adopted by a Board of Education 
is subject to a budget thereafter adopted and does 
not mandate immediate effectiveness since the 
theme of N.J.S.A. 18A:29-4.1 was not to upset a 
budget already adopted. Newark Teachers Ass’n. 
v. Board of Education of Newark, et al. Sup. Ct. .. 823 


STIPULATIONS 
The court will not be bound by the concession or 
agreement of counsel as to how a statutory pro- 
vision is to be interpreted. Tibbs v. Boemi. App. 
SR em sical a. ae Uh ee eens Rann er 278 


STOCKS 
The measure of damages in the case of wrongful re- 
fusal to transfer stock is the highest intermediate 
value between the time of conversion and a rea- 
sonable time after the owner has received notice. 

Bayer v. Airlift International, Inc. Chan. Div. .. 662 


STREETS 
Held, on facts, use by the public of a dedicated street 
as a parking lot, but not as a thoroughfare, did not 
constitute acceptance by public usage so as to 
bar the tax assessment thereof. Kiernan v. Prima- 
ee SSS SR ee ae ee A eee 247 


SUBDIVISION 
The broad powers conferred by the Municipal Plan- 
ning Act do not include the power to condition 
subdivision approval on payment of real estate 
taxes. Sussex Woodlands Inc. v. Twp. of West Mil- 
EE a ty SOR rae eer 295 


SUBROGATION 

Insureds are entitled to have deducted from the 
amount due an insurer under a subrogation clause 
the counsel fees and expenses incurred in litiga- 
tion against the tortfeasor. Klacik v. Kovacs. App. 
Div. soe! ; ‘ .. 639 

Bank which advanced money to contractor to enable 
him to pay his laborers and acquire supplies is not 
entitled to a mechanics lien nor is it entitled to be 
subrogated to the position of the laborers or ma- 
terialmen who received the funds in the absence 
of an assignment or agreement to assign the mech- 
ics lien. Board of Education of Bayonne v. Kol- 
ence ones sepa 773 


SUBSTITUTED SERVICE 
Fund can accept service for known but absent un- 
insured defendant. Feuchtbaum v. Constantini. 
Law Div. eo Ce eS ee 535 


SUMMARY JUDGMENT 

Summary judgment of foreclosure was improper 
where the pleadings and depositions raised sub- 
stantial issues of fact as to whether the parties 
actually and knowingly acknowledged and signed 
a mortgage of their home and whether they were 
misied as to the amount of the monthly payments 
for the car involved in the transaction. Girard 
Acceptance Corporation v. Boyle. App. Div. 294 

When a summary judgment motion reveals a gen- 
uine issue of material fact, the trial court should 
exercise its discretionary power to take oral testi- 
mony. Girard Acceptance Corporation v. Boyle. 





Where employér supplied vehicle to employee sales- 
man to keep at home and it was involved in an 
accident while being driven by his wife, the is- 
sue of whether that employee’s “family automobile 
policy” which contained an exclusion for non- 
owned vehic.es furnished for regular use afforded 
coverage to him was a factual question and could 
not be determined by summary judgment. Butler 
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SUMMATION 
Where ony issue at trial was alleged negligence of 
landlord in maintaining sidewalk, it was preju- 
dicial error to permit landlord’s counsel to state, 
in his summation, the allegations of plaintiff’s 
complaint against the tenant and that “plaintiff 
makes charges against anybody and everybody 
in the hope some might stick.” Van Sickeil v. 
ET III 5 5.6. Scorers hice cab Heal oie ate Vole eS 


SUPPORT 
The words “cruel and inhuman conduct” found in 
the statute conferring jurisdiction upon the Ju- 
venile and Domestic Relations Court in matters 
of non-support is not necessarily to be construed 
as synonymous with the words “extreme cruelty” 
as used in the statute setting out the grounds for 
divorce or separate maintenance. Compton v. 


Compton. App. Div. 214 


Where a support agreement shows that the parties 
envisioned the possibility of the wife’s remarriage 
and provided for it, but did not agree that the 
support payments for the children should be re- 
duced in that event, her remarriage was not un- 
foreseen “changed circumstances” and the trial 
court erred in reducing those payments in the ab- 
sence of a showing of the husband’s inability to 


pay. Berkowitz v. Berkowitz. Sup. Ct. . 359 


Dismissal of a divorce action based on extreme 
cruelty does not affect a support order of the Juve- 
nile and Domestic Relations Court where the sup- 
port issue was not determined by the Superior 
Court. Di Nunzio v. Di Nunzio. Union Co. J. & 


ee AE SR SEU R ANS Na ens & . 857 


The quantum. of proof necessary for proving a com- 
plaint for support in the Juvenile and Domestic 
Relations Court based on cruel and inhuman con- 
duct under N.J.S.A. 2A:4-18(f) is less than that 
required in the Superior Court for a divorce based 
on extreme curelty under N.J.S.A. 2A:34-2(c). 


Di Nunzio v. Di Nunzio. Union Co. J. & D.R.C. ... 857 


SUPREME COURT COMMITTEE REPORTS 
Report Of Supreme Court’s Committee To Review 


ABA Code Of Professional Responsibility ........ 3 


Proposed Rule Amendments ...................... 


SURVIVAL ACT 
Plaintiff's amended complaint, though not filed with- 
in the two-year period required by N.J.S.A. 2A:14- 
2, relates back to the filing of the third party com- 
plaint which made the defendants formally aware 
they were being charged with negligence. Lawlor 
v. Cloverleaf Memorial Park, Inc. Sup. Ct. ...... 


TAX APPEALS 

In the absence of an appeal to the County Board for 
an increase, where a taxing district appeals to the 
Division from a judgment of the Board granting 
a reduction at the appeal of the taxpayer its rem- 
edy is circumscribed by the amount of the original 
assessment from which it failed to appeal. Mata- 
wan v. Tree Haven. App. Div. 

Where the iss'.e of discrimination was not raised by 
the taxpayer either before the County Board or 
the Division, it was not error to fail to award 
relief on that score. Matawan v. Treen Haven. 
App. Div. Wh dW sé ahh tg SRB SRE Bei 


TAXATION 

The fact that a landowner has no present, immedi- 
ate use for an improvement is immaterial, so long 
as the use of the improvement is accessible and 
available to the land sought to be assessed for 
any use to which the property may legitimately 
be put. Ridgewood Country Club v. Boro. of Para- 
ERS et os Si eee ete eae Sst ie NAM Tinh 

Under N.J.S.A. 40:56- 27, ‘the net increase and not the 
gross increase in value should be the basis of an 
assessment. Ridgewood Country Club v. Boro. of 
STINE SEATED Ts di Sareea epee ta Dae es 

In the event a taxpayer is harmed by a clerical er- 
ror which resulted in a duplicate assessment, the 
double assessment can be shown in a manner 
other than by a simple inspection of the tax 
duplicate. Farmingdale Realty v. vee 
NGM y oc = bag laticon sighs Sus. nee ema ce ee eee 

La Commedia E Finita 

Where decedent transferred real estate to his daugh- 
ter and her husband as tenants by the entirety 
and transfer is taxable as one intended to take 
effect in enjoyment after decedent’s death, transfer 
inheritance tax was properly assessed one-half to 
daughter at one per cent and one-half to her hus- 
band at 11 per cent. Lyons v. Kingsley. App. Div. 

Where the issue of discrimination was not raised by 
the taxpayer either before the County Board or 
the Division, it was not error to fail to award re- 
9 on that score. Matawan v. Tree Haven. App. 

SEE I 

In the absence of an 1 appeal to the County Board for 
an increase, where a taxing district appeals to the 
Division from a judgment of the Board granting a 
reduction at the appeal of the taxpayer its remedy 
is circumscribed by the amount of the orignial as- 
sessment from which it failed to appeal. Matawan 
v. Tree Haven. App. Div. 

N.J.S. 54:11D-7 which provides for the calculation of 
assumed assessed values of replacement revenues 
for use in county taxation equalization tables does 
not violate either Article VIII, Section 1, Para- 
graph l(a) of the New Jersey Constitution, which 
requires that property be assessed under general 
laws and uniform rules, and that all real property 
be assessed by the same standard of value, or the 
Due Process and Equal Protection clauses of the 
14th Amendment of the Federal Constitution, since 
it achieves practical equality even though the 
Legislature might have ehosen other methods. 
Borough of Ridgefield v. Kervick. Law Div. 

Replacement revenues may fairly bear a portion of 
county taxes, and their capitalized asset values 
are clearly comparable among themselves even 


though they have been derived from different base 
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years, so that there is no unconstitutional dis- 
crimination between taxpayers. Borough of Ridge- 


field v. Kervick Law Div. 162 


Held, on facts, that claim for exemption from prop- 


erty taxes, because of alleged charitable purpose, 
by petitioner which owned and operated luxurious 
retirement facilities available only to those finan- 
cially able to pay was properly denied. The Pres- 
byterian Homes of the Synod of New Jersey v. 


Division of Tax Appeals. Sup. Ct. 164 


The Division of Tax Appeals has no jurisdiction to 


review decisions of the Director of Taxation where 
the petitioner has not filed an appeal from such 
decisions as required by N.J.S.A. 54:10A-19.2. Clai- 


rol, Inc. v. Kingsley. App. Div. ................ 213 


15 U.S.C.A. §381-383 which prohibits a state from 


taxing income derived only from the solicitation 
of orders within its borders does not invalidate 
the New Jersey Business Corporation Tax Act 
since it has no bearing on the portion of the tax 
measured by net worth, and does not apply to 
that part measured by income where the taxed 
corporation’s activities within the State amount to 
more than mere so'icitation of orders. Clairol, Inc. 


v. Kingsley. App. Div. 213 


Held, on facts, use by the public of a dedicated street 


as a parking lot, but not as a thoroughfare, did 
not constitute acceptance by public usage so as to 
bar the tax assessment thereof. Kiernan v. Prima- 


vera. Chan. Div. ae beneath eaten here ana 247 


In assessing corporation business tax where book 


value of real estate holdings does not reflect fair 
value of the property, Director may adjust to 
reflect fair value even though such adjustment is 
not made in accordance with sound accounting 
principles. Brookchester, Inc. v. Director, Division 


of Taxation. 296 


Under facts, a nursing home owned and operated 


by a religious non-profit corporation is entitled to 
tax exemption under N.J.S.A. 54:4-3.6 although 
charge was made for service. Catholic Charities of 
the Diocese of Camden v. City of Pleasantville, et 
al. App. Div. 


Under N.J.S.A. 54:4-4. 4, a filed exemption statement 


is good for three years unless the assessor requires 
a further statement. Catholic Charities of the Dio- 
cese of Camden v. City of Pleasantville, et al. 


MN IN as < eiiers Sco ghey abicie BRUNE AE palace OSA oad as at OD ee 3 
Division of Tax Appeals has jurisdiction to review 


judgment of County Board in dismissing a tax ap- 
peal for lack of prosecution. Veeder, et als v. 


Berkeley Township. App. Div. ............... 33 
Dismissal of a tax appeal for failure ‘to prosecute 


same is a drastic step and should not be invoked 
unless it is clear the conduct of the petitioner was 
deliberate. Veeder, et als v. ew Township. 
pS Sn aa 


Since it was admitted that. the “1957 ‘assessment 


values did not represent true or common value, it 
was error to use them as the basis of an assess- 
ment for the cost of local improvements. Mc- 


Queen v. Town of West New York. Sup. Ct. . . 360 


Installation of meters did not show that the munici- 


pality had abused its discretion in treating several 
parking lots as local rather than general improve- 
ments, particularly where the lots had been built 
at the request of local businessmen whose near-by 
property increased in value. McQueen v. Town of 


West New York. Sup. Ct. ...................00. 360 


R.S. 54:4-35.1 requires the taxpayer to give notice to 


the assessor before Jan. 10 of the tax year in order 
to receive special consideration in assessment of 
property destroyed by fire after Oct. 1 of the pre- 
tax year and before Jan. 1 of the tax year. Le- 


mons v. Edison. Div. of Tax Appeals. ............ 361 


Service charge to be paid by air.ine for each pas- 


senger departing from a publicly supported air- 
port held an unconstitutional tax on interstate 
commerce. Allegheny et al v. Sills, et al. Chan. 
ln ela Rae. eh sel ee Pag NE NRe TEAL: 


It was not unreasonable for a County Tax Board 


preparing a county equalization table to refuse to 
allow a town a deduction for reductions in its 
ratables which had occurred during the previous 
year as a result of adverse judgments on con- 
tested appeals. Township of Millburn v. Essex 
County Board of Taxation. App. Div. 


Use of ratio promulgated by Director’s table ‘of 


equalized valuation for revalued taxation districts 
is not mandatory where the revalued taxing dis- 
trict demonstrates its share of county tax burden 
has been made substantially excessive. Wood- 
Ridge v. Bergen County Board of Taxation, et al. 
WII FEO 5s. 0g bceic tango 9 


Class action challenging re- -evaluation will not lie 


where administrative remedies have not been ex- 
hausted. Pleasantville Taxpayers, et al v. City of 
Pleasantville. Sup. Ct. 


The Legislature may properly provide for tax-shar- 


ing among the constituent municipalities to insure 
that they share equitably in new benefits and 
costs resulting from meadowland development. 
Meadowlands Regional Development Agency v. 
State of New Jersey. Chan. Div. 


The Grange is not entitled to a tax exemption under 


N.J.S. 54:4-3.6 since its membership is limited to 
select persons and social and fraternal functions 
from a substantial portion of its activities. Cold 
Spring Grange No. 132 v. Township of Lower. Div. 
of Tax Appeals 


A bequest of property by testator to his wife under 


a separation agreement and simultaneous will is 
subject to transfer inheritance tax under N.J.S.A. 
54:34-1(a) since the wife was not an ordinary 
creditor, but had only a contingent interest until 
the event of her a —— v. Glaser. 
App. Div. VE ye el oo 4 Nl | Sai Lf A aes AR i 


TAX SALE FORECLOSURES 
Person obtaining deed from heirs of last record 


owner for nominal consideration may not attack 
foreclosure although the heirs had not been named 
as parties to the foreclosure action. Harvey v. 
Oakland Properties, Inc., et al. Chan. Div. ...... 


TEMPORARY DISABILITY 
Petitioner is not entitled to temporary disability un- 


der the Workmen’s Compensation Act when she 
voluntarily terminated her employment because 
of pregnancy since her right to receive wages had 
ceased prior to the onset of the debilitating occu- 
pational disease. Electronic Associates, Inc. v. 
Heisinger. App. Div. .... 2.6... 5c cece ere eee 
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TIDELANDS 
Since there is no right to a conveyance of the State’s 
interest in riparian property, the Legislature is 
not required to set standards to govern an admin- 
istrative body in fixing the price which a buyer 
must pay. Meadowlands Regional Development 
Agency v. State of New Jersey. Chan. Div. ...... 806 


TIME 


The 30-day time requirement of R.R. 3:5-7(a) may 
be extended where the facts show the delay to be 
reasonable. State v. Price. Law Div. 131 

Plaintiff’s request for an order for leave to appeal 
made at the same time it filed its “cross appeal” 
within 30-days after the expiration of the 45-day 
period should have been granted where the de- 
fendant was not prejudiced by the delay. Terminal 
Warehouse of New Jersey, Inc. v. Phoenix Insur- 
ance Company. Sup. Ct. ................... 5 aie ee 


TITLE INSURANCE 

Under the instant facts, a preliminary report of title 
was a binding receipt affording coverage pending 
the agreed issuance of a policy under which the 
title company agreed to guaranty the title subject 
only to specifically noted and listed estates, liens, 
defects and questions. Caravan Products Company 
v. Ritchie et al. Sup. Ct. 1 

Where title company misinformed plaintiff as to un- 
confirmed municipal assessments, it is contractual- 
ly liable to him to the extent of that assessment. 
Caravan Products Company v. Ritchie et al. Sup. 


TORTS 


Those who actually committed the arson for which 
the plaintiff was arrested are liable to him for 
malicious ne damages. Seidel v. Green- 
Derg. Daw Div... |... 2 ec cnccneccavcccen .. 1% 


Where a wrongful act is intentional: the courts may 
apply principles of causation more liberally, and 
foreseeability is not necessarily the test, so that if 
the injury bears some reasonably close connection 
with the defendants’ conduct and is not a prepos- 
terous or far fetched consequence of that conduct, 
the defendant should be held liable. Seidel v. 
Greenberg. Law Div. 126 

The trial court erred in not assessing punitive dam- 
ages against a real estate broker firm which rati- 
fied a breach of fiduciary duty by one of its sales- 
men by defending his conduct in its answer and 
counterclaiming for a commission on the sales in- 
volved. Security Aluminum Window Manufactur- 
ing Corp. v. Lehman Associates, Inc. et al. App. 
Div. 127 

The purchaser ‘of the assets of another corporation is 
not liable for the contingent tort liabilities of the 
seller except in five situations, none of which are 
here present. McKee v. Harris-Seybold Company. 
Law Div. .. 313 

Although the plaintiffs failed to meet the require- 
ments of N.J.S.A. 32:1-163, et seq., of a verified 
notice of claim 60 days before institution of suit 
against the Port Authority, the trial court erred in 
dismissing the claim, since the correspondence 
showed that the P.A. had received all the informa- 
tion required in ample time to permit it to prepare 
its case or settle, so that there was substantial 
compliance. Zamel v. Port of New York Authority. 
Sup. Ct. 361 

The trial court did not abuse its discretion in ad- 
mitting photographs of an intersection and of the 
automobiles involved in the accident, even though 
liability was admitted, since proof of the severity 
of the impact was relevant to the issue of the seri- 
ousness of the injuries. Gambrell v. Zengel. App. 

12 7 Sallam ae all Maia i Mea Re iiukck ideale 96) 503 

The trial court did not err in n permitting the plaintiff 
to testify as to her inability to work, even though 
she had stated in her answers to interrogatories 
that she did not claim loss of income since she, 
in fact, did not claim additional lost wages and 
the testimony was relevant to her claim of con- 
tinued pain and suffering. Gambrell v. Zengel. 
App. Div. pega 503 

The interspousal immunity doctrine, which ‘bars 
suits between husband and wife, is abolished in 
motor vehicle negligence cases. Immer v. Risko. 
Sup. Ct. 529 

The parent- child tort immunity doctrine is abolished 
to allow suits between unemancipated children 
and their parents for injuries suffered as a result 
of the negligent operation of a motor vehicle. 
France v. A.P.A: Transport. Sup. Ct. .. 529 

Defendant resort operator’s construction of a dock 
extending into a lake with no warning of the 
shallowness of the water or signs or guards pro- 
hibiting diving showed such reckless indifference 
to the almost inevitable injury to a diver that a 
jury could find that it constituted wanton and 
willful misconduct. McLaughlin v. Rova Farms, 
Inc. Sup. Ct. .. 536 

The plaintiff’s diving into unfamiliar water did not 
constitute contributory negligence as a matter of 
law since he was entitled to rely upon the ap- 
parent invitation by the defendant to use the plat- 
form for diving, and the implied representation 
that it was safe for that purpose, particularly in 
view of the murkiness of the water, and the ab- 
sence of warnings or guards. McLaughlin v. Rova 
Farms, Inc. Sup. Ct. .... .......... . 536 

Privately promoted nonreligious cemetery associa- 
tions are not entitled to the immunity conferred 
by N.J.S.A. 2A:53A-7. Lawlor v. Cloverleaf Me- 
morial Park, Inc. Sup. Ct. 

A rental company which rented a car to one who 
used a stolen credit card is not liable under the 
Compulsory Motor Vehicle Insurance Act to a 
third party injured by the thief’s negligent driv- 
ing since the thief, not having lawful possession, 
is not a bailee within the meaning of the Act. 
Zuppa v. Hertz Corp. Essex Co. Dist. Ct. .. . 566 

An agreement, executed before a trip, releasing an 
employer from any claim for injuries to an infant 
on a trip, and requiring his parents to indemnify 
the employer against any claims brought by him, 
is void as against public policy since it creates 
a conflict between the interest of parent and 
child. Fitzgerald v. Newark Munaing Ledger Com- 
DORM, EMME TIO neice eins cece. Vx dankdeceetnes 569 


Where malice is an essential element of a tort, a 
school board which terminated a contract of em- 
ployment cannot be held liable, although its mem- 
bers may have acted with malice. O’Connor v. 
Harms, et al. App. Div. 

The exercise of a school board member’s ‘legal right 
to terminate a contract of employment for a vaKid. 
reason is not converted to an actionable wrong 
merely because some malice attended the exercise 
of legal right. O'Connor v. Harms, et al. App. Div. 598 

The abolition of the doctrine of interspousal immun- 
ity in automobile accident cases applies retrospec- 
tively. Darrow v. Hanover Twp. Law Div. ....... 


TRANSCRIPTS 
Order For Sound peseewiate Of Municipal Court 
I os he oo Salve bo wr dSnieeapy eames 


TRANSPORTATION 
The municipal consent of Newark is not required for 
limousine operations to and from Newark Airport 
so long as no stops are made in Newark proper. 
In Re Asbury-Red Bank Limousine Service. Sup. 
Ct. 


TREATISES 


An expert may be cross-examined upon a treatise 
only if he admits that the treatise is a recognized 
and standard authority on the subject involved. 
Swank v. Halivopoulos. App. Div. .............. 


TRESPASS 

The defendant’s First Amendment rights were not 
violated by a conviction for interference with a 
school assembly, contrary to N.J.S. 2A:170-28 
where his exclamation was not spontaneous and 
he created a disturbance. State v. Besson. Union 
Ciy:. Cr. Bawa. . 5 cs ence ne seaee 490 

The defendant was not guilty of trespass on school 
property under N.J.S. 2A:170-31 when he returned 
to the school parking lot after having been sus- 
pended, since he and his followers did not enter 
the school building, and their conduct was orderly 
and not seriously disruptive of the educational 
process. State v. Besson. Union Cty. Ct., Law Div. 490 


TRIAL 

Public Trial Required On Confession Hearing. U.S. 
v. Rundle. Ct. of App. 3rd Cir. 

Where there are multiple defendants, each ‘defend- 
ant is entitled to ten peremptory challenges, and 
denial of the right to ten peremptory challenges 
each is prejudicial per se. State v. Hammond. 
App. Div. 70 

Where only issue at trial was alleged negligence of 
landlord in maintaining sidewalk, it was preju- 
dicial error to permit landlord’s counsel to state, 
in his summation, the allegations of plaintiff's 
complaint against the tenant and that “plaintiff 
makes charges against anybody and everybody in 
the hope some might stick.” Van Sickell v. Mar- 
golis. App. Div. 209 

The trial court did not err in requiring ‘the ‘defense 
to produce a statement a defense witness had 
given defense counsel prior to the trial where the 
defense had called the witness voluntarily and 
the statement bore upon his credibility. State v. 


Montague. Sup. Ct. 215 
U.S. Supreme Court Lays Down Guidelines For 
Handling Unruly Defendants 241 


While evidence of conviction may be shown in a 
civil case to affect credibility, this alone is not 
sufficient to compel consideration of ultimate fact 
in issue by jury where there is no basis for rea- 
sonable minds to differ on that issue. Harvey v. 


Craw and Walker and Dow. App. Div. 353 
Shortcomings In Matrimonial Actions Delaying Ap- 
pCa | rehire Ms SR area rere rein en Le 353 


Where an inconsistency in the charge is alleged 
counsel owes it to the court to point it out so that 
the court may be afforded the opportunity to clear 
it up and thus avoid the possibility that a retrial 
may be necessary. Fitzmaurice v. Van Vlaanderen 
Machine Co. App. Div. 441 
Held, on facts, it was error to deny severance to a 
co-defendant in the face of uncontroverted expert 
medical opinion that he was too ill to stand trial 
and absence of showing that State would be 
harmed by delay. State v. Boiardo, et al. App. Div. 635 
Where the trial judge has prejudiced the defendant 
in the eyes of the jury by mistreating defendant’s 
counsel without any indication of impropriety on 
his part, a new trial is required. State v. Zwillman. 
App. Div. 774 
It is a question for the jury w hether a transparent 
unmarked glass door, opened and later closed, ad- 
jacent to an unlighted patio area on a dark night 
constitutes a dangerous condition to an 11% year 
old plaintiff-gratuitous licensee. Giordano v. Mar- 
iano. App. Div. ae cane 


TRUSTS 

An actual trust will be imposed and an independent 
co-trustee appointed to accomplish testator’s in- 
tention to provide a lifetime interest for his 
widow where testator’s attorney and sole benefici- 
ary was aware of testator’s intent to support his 
widow for her life but did not urge testator to 
state that obligation in the will. Risley v. Kirk- 
man. Sup. Ct. 561 

Counsel fee will be allowed from the corpus of the 
trust for services of widow’s attorney in establish- 
ing a testamentary trust since to require the 
widow to bear such costs would run against the 
purpose of the trust. Risley v. Kirkman. Sup. Ct. 561 

Absent express agreement or special factors, pre- 
miums paid to an insurance agent are not trust 
funds, and cannot form the basis for a conversion 
action. Commercial Insurance Coney of New- 
ark v. Apgar. Law Div. ee ie 2 OR: .. 578 


UNAUTHORIZED PRACTICE OF LAW 
N.J.S. 2A:170-81(d) which exempts certain practices 
from the operation of N.J.S. 2A:170-78 (unauthor- 
ized practice of law) was not intended to author- 
ize the practice of law by real estate brokers. - 
State v. Irving L. Bander. Sup. Ct. .............. 497 


UNEMPLOYMENT COMPENSATION LAW 
A claimant cannot receive disability benefits under 
our Unemployment Compensation Law for any 
period for which he received federal benefits for 
the same disability in excess of our benefits. 
Nikolajewski v. Bd. of Review. Sup. Ct. .......... 384 
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UNFAIR COMPETITION 

Held, on facts, plaintiff newspaper not entitled to 
restrain a competing newspaper from copying or 
reproducing in defendant’s paper advertisements 
which plaintiff prepares for its advertising cus- 
tomers and which have first appeared in plaintiff's 
newspaper. Press Publishing Company v. Atlantic 
County Advertiser, Inc. Chan. Div. 

Held, on facts, plaintiff failed to establish right to 
relief on grounds of alleged interference by com- 
peting newspaper with plaintiff's advertising cus- 
tomers. Press Publishing Company v. Atlantic 
County Advertise, Inc. Chan. Div. 


UNIFORM COMMERCIAL CODE 

A company which paid $1,000 cash for a $3,000 
promissory note, not knowing it had been stolen, 
was a holder in due course to the extent of the 
consideration actually paid, plus a proportionate 
part of the discount charged. O. P. Ganjo, Inc. v. 
Tri-Urban Realty Co. Law Div. 

Knowledge that the possessor of the stolen note had 
shaky credit and misrepresentations by him as to 
the circumstances under which the note was be- 
ing taken did not amount to bad faith which 
would preclude holding in due course, where the 
holder only charged a reasonable discount fee and 
took care to check the credit of the maker, since 
the bad faith must relate to the validity of the 
note, not some collateral transaction. O. P. Ganjo, 
Ine. v. Tri-Urban Realty Co. Law Div. ; 

Holder of prior federally recorded lien on aircraft 
does not have priority over aircraft mechanic’s 
lien created by New — statute. Southern Jer- 
sey v. National. App. D ; 

The unconscionability of pon form contract or 
clause in such contract under N.J.S.A. 12A:2-302 
is strictly a matter of private concern and cannot 
be asserted by Attorney General in an action 
under the Consumer Protection Act. Kugler v. 
Romain. Chan. Div. 

Under the Uniform Commercial Code every con- 
tract of sale contains an implied warranty of 
good title unless such warranty is specifically ex- 
cluded by the language or circumstances of the 
agreement. American Container Corp. v. Hanley 
Trucking Corp. v. Herschel Trucking Co. Chan. 
Div. 

Where a filed financing ‘statement “covered identifi- 
able proceeds of the sale of collateral, a general 
creditor such as a bank has no right of set-off 
in the proceeds of the sales of collateral deposited 
in the bank. Associates Discount iia v. Setsites 
Union Trust Co. Law Div. .... 


UNILATERAL MISTAKE 
Rescission is allowed where the only disadvantage 
to the County is its loss of bargain based upon 
bidder’s excusable mistake in computation of bid. 
Cataldo Construction Co. v. eiehnivel of Essex. 
CR Ro oo a ovarca cleo annie ob : 


UNINSURED MOTORISTS 

N.J.S.A. 39:6-25 which provides for the suspension 
of the license of an uninsured motorist involved 
in an accident unless he deposits security to cover 
any judgment resulting from the accident is a 
valid .exercise of the police power to protect the 
public from financially irresponsible drivers, and 
not unconstitutional as a violation of the Due 
Process or Equal Protection clauses, or a Bill of 
Attainder. Williams v. Sills, et al. Sup. Ct. 


UNIONS 
Labor union has the power to discipline a member 
by imposing a fine as long as such fine is reason- 
able and levied in accordance with due process 
and it may be collected in an action at Law. 
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North Jersey Newspaper Guild v. Rakos. App. Div. 358 


Disciplinary action may be taken against a former 
member of a union for acts he committed before 
resignation. North Jersey aebiieianil Guild v. 
Rakos. App. Div. 


UNSATISFIED CLAIM AND JUDGMENT FUND 


Where a husband has setiled his derivative claim 
arising from his wife’s injuries in an automobile 
accident and has received payment from a third- 
party defendant which exceeds the $10,000 maxi- 
mum exposure of the Unsatisfied Claim and Judg- 
ment Fund, the liability of the Fund with respect 
to the wife’s claim is terminated. Boyd v. Steele, 
et al. App. Div. 

Owner of car struck by uninsured is qualified to col- 
lect from Fund although his liability policy ex- 
cluded him from its coverage, where policy is 
subject to Security Responsibility Law requiring 
policy to cover any injured person. Tantum v. 
Hurley. Sup. Ct. 

Additur could not be entered as judgment against an 
uninsured motorist who consented to additur over 
the objection of the Fund. Jamar, et al v. Hodges. 
App. Div. 

Since under New York law an injured party is not 
necessarily barred from recovering on insured’s 
policy by a disclaimer by the carrier based on late 
notice by the insured, the injured cannot recover 
from the Fund without first bringing suit against 
the insurer where policy was executed and de- 
livered in New York. Public Service v. Mario, et 
al. App. Div. 

Motorist is uninsured where he is insured under 
a “non-owner” policy and accident occurs while 
motorist is driving a car which is owned by him. 
Green v. Somerville. App. Div. 

The claim of a qualified claimant is not barred or 
reduced by reason of payrrents by his own insurer 
to passengers in his car or the other car in settle- 
ment of their claims. Biruk v. Wilson, et al. App. 
I sis 2 og ta ae 

The Fund ‘may maintain a declaratory judgment 
action to determine whether the Fund or the dis- 
claiming insurance carrier should be required to 
defend the negligence action. Unsatisfied Claim 
and Judgment Fund Board v. Concord Ins. Co. 
Law Div. 

Statutory right of Fund ts ‘deny payment after ‘a 
judgment is rendered on grounds that the judg- 
ment debtor was insured does not deprive Fund 
of right to seek declaratory judgment as alterna- 
tive remedy. Unsatisfied Claim and Judgment Fund 
Board v. Concord Ins. Co. Law Div. .......... 
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Unsatisfied Claim and Judgment Fund, Cont’d 
The trial court did not err in refusing to dismiss the 


case against the ‘Unsatisfied Claim and Judgment : 


Fund on the theory that the plaintiff should first 
exhaust its remédies in its.action against the per- 
son it believed to be the hit and run driver, 
particularly where the Director had moved to 
consolidate the two actions. Ramos v. Strelecki. 
App. Div. 

The plaintiff was not barred from recovering from 
the Unsatisfied Claim and Judgment Fund under 
N.J.S.A. 39:6-71(b) (1) because of his counsel’s 
failure to institute suit against particular party 
where that decision was not unreasonable, par- 
ticularly because of the lack of any New Jersey 
precedent for the party’s liability at the time. 
Erickson v.'McCaskill. App. Div. 

The owner of a stolen car may not collect from ‘the 
Unsatisfied Claim and Judgment Fund for damage 
to that car caused by the thief. Lascari v. Iannaci. 
Sup. Ct. : 

Fund can accept service for known but absent un- 
insured defendant. Feuchtbaum v. Constantini. 
Law Div. 

On motion for payment from the Unsatisfied Claim 
and Judgment Fund, trial court may make inde- 
pendent findings of fact regarding entitlement to 
payment in’ the exercise of the court’s duty to 
protect the Fund from fraud and abuse. Bears v. 
Wailace. App. Div. : tet | en 


URBAN RENEWAL 

Held, on facts, the determination of blight as to the 
airspace above’ the Penn Central railroad tracks 
in Jersey City’s‘: Journal Square was supported 
by substantial evidence. Jersey City Chapter of 
the Property Owner’s Protective Association v. 
Jersey City. Sup. Ct. Ae 

The definition of “land” in the Blighted Area Act 
(N.J.S.A. 40:55-21.1) is broad enough, in view of 
the legislative intent, to encompass airspace over 
railroads, highways, ete., despite the absence of 
a specific reference to airspace in the statute. Jer- 
sey City Chapter of the Property Owner’s Protec- 
tive Association v. Jersey City. Sup. Ct. 


UTILITIES 

Even in the absence of expert testimony a jury 
question exists as to whether failure of the power 
company to. post signs giving warning of uninsu- 
lated high voltage wires to persons engaged in a 
lavfu! operation .of the hazard of contact with 
them was. negligence. Gallas v. Public Service 
Elec. & Gas Co: Sup. Ct. 
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Owner of premises owes duty to its invitees to warn - 


them of presence of uninsulated high voltage 
wires in the area of construction work being un- 
dertaken by. invitees. Gallas v. Public Service 
Elec. & Gas Co. Sup. Ct. t 


VARIANCES : 
Denial of application for variance to permit con- 
version to two-family dwelling was not a denial 
of equal protection when 60 such variances had 
been granted -in 20 years since no such variance 
had been granted incident to property located on 
a prime residential artery. Ring v. Mayor and 
Council of the Borough of Rutherford. App. Div. 
In light of the public policy and the law of the 
land, public or semi-public housing accommoda- 
tions to provide safe, sanitary and decent housing 
to relieve and replace substandard living condi- 
tions or to furnish housing for minority or under- 
privileged segments of the population outside of 
ghetto areas is a special reason adequate to meet 
the requirement of N.J.S.A. 40:55-39(d) and to 
ground a use variance. DeSimone v. Greater En- 
glewood Housing Corp., et al. Sup. Ct. 

An objector, even though having actual knowledge 
of the grant of a variance, is justified in relying 
on the provision of R.R. 4:88-15(b) (3), now A.4:69-6 
(b) (3), for publication of the municipal decision 
and in waiting a reasonable time for publication 
before bringing his action. Stokes v. sitesi of Law- 
rence. App. Div. 

Construction of garden-type apartments in ‘an. in- 
dustrial zone dages not constitute a public purpose 
within the meaning of special reasons under 
N.J.S.A. 40:55-39. Jenpet Realty Co., Inc., et al v. 
J. B. Ardlin, Inc. App. Div. 


VOIR DIRE 
Court will 
peremptory challenges to systematically 
Negroes from jury. State v. Smith. Sup. Ct. . 


WAIVER 

Absence of the written waiver of jury trial required 
by former R.R. 3:7-1(a) does not go to the juris- 
diction of the court to try the case without a jury 
nor initiate the conviction where defendant un- 
derstandingly waived jury trial orally in open 
court but better practice is to obtain a signed 
waiver. State v. Paolino. App. Div. 

Receipt and retention of a partial premium payment 
by the general agent of an insurance company 
constitutes a waiver of a previously issued can- 
cellation notice by the insurance company. Eng- 
lishtown Auction Sales, Inc. v. Mount Vernon Fire 
Insurance Co. App. Div. Sate + 


WANTON AND WILLFUL CONDUCT 
Defendant resort operator’s construction of a dock 
extending into a lake with no warning of the 
shallowness of the water or signs or guards pro- 
hibiting diving showed such reckless indifference 
to the almost inevitable injury to a diver that a 
jury could find that it constituted wanton and 
willful misconduct: ee v. Rova Farms, 

Inc. Sup. Ct. 4 A : 


WARRANTIES 
Under the Uniform Commercial Code every con- 
tract of sale contains an implied warranty of 
good title unless such warranty is specifically ex- 
cluded by the language or circumstances of the 
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agreement. American Container Corp. v. Hanley - 


Trucking Corp. v. Herschel Trucking Co. Chan. 

REE RRR Sa hee GER The 

The mere casting of a substantial shadow over the 
purchaser’s title, regardless of the ultimate out- 
come is sufficient to violate a warranty of good 
title. American’ Container Corp. v. Hanley Truck- 

ing Corp.-v. Herschel Trucking Co, Chan. Div. 
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WELFARE 

Where mother and stepfather refuse to furnish to 
a welfare board or to let the Board seek veri- 
fying information to determine if the family and 
stepchildren are actually in need, assistance may 
be denied. Green, et al v. Dept. of Institutions 
and Agencies. App. Div. 

State regulations governing the AF.D.C. Program 
which set maximum benefit figures by dealing uni- 
formly with all families on the basis of the size 
of the family unit, without an individual inquiry 
into the actual needs of each particular family, 
do not violate the equai protection clause of the 
14th Amendment. Bailey v. Engelman. Sup. Ct. 

Statements obtained in a Welfare Board investiga- 
tion cannot be used in a welfare fraud prosecution 
where the defendants were not adequately ad- 
vised of their rights under Miranda. State v. 
Thomas/State v. Williams. Law Div. é 

A welfare recipient participating as a trainee in a 
non-profit work training program is an “em- 
ployee” under the compensation act. Grant v. Bla- 
zer Coordinating Council of Youthful Develop- 
ment. Law Div. 

The regular monthly welfare payment received by 
a welfare recipient participating in a work train- 
ing program is not includible in wages as a basis 
for a compensation award. Grant v. Blazer Coordi- 
nating Council of Youthful Development. Law Div. 


Funds representing payments under the Aid to De- 
pendent Children Program are exempt from levy 
since N.J.S. 44:7-35 which exempts old age assist- 
ance funds from levy is not specifically excepted 
from the provisions of N.J.S. 44:10-2. Guardian 
Loan Co. of Plainfield v. Baylis. Union Co. Dist. Ct. 


WILLS 
An unlimited power of alienation is an inseparable 
incident of an estate in fee simple and any re- 
straint is invalid but reasonable restraints against 
the alienation of trust property are valid. Ierro- 
bino v. Megaro, et al. Chan. Div. .... 
The statutory provision against lapsed gifts does 
not include a devise or bequest to the wife of a 
testator who predeceased him. Ierrobino v. Me- 
garo, et al. Chan. Div. 
The term “issue” in a will is generally held to he 
synonymous with the term “descendants” and 
means one’s progeny to the remotest degree. Ierro- 
bino v. Megaro, et al. Chan. Div. 
An actual trust will be imposed and an independent 
co-trustee appointed to accomplish testator’s in- 
tention to provide a lifetime interest for his widow 
where testator’s attorney and sole beneficiary was 
aware of testator’s intent to support his widow for 
her life but did not urge testator to state that 
obligation in the will. Risley v. Kirkman. Sup. Ct. 
Counsel fee will be allowed from the corpus of the 
trust for services of widow’s attorney in estab- 
lishing a testamentary trust since to require the 
widow to bear such costs would run against the 
purpose of the trust. Risley v. Kirkman. Sup. Ct. 
N.J.S.A. 17:19A-218 does not control inter vivos 
rights of depositors and a depositor may insist that 
a joint account remained his sole property and 
that his purpose was only to achieve a gift to 
the donee upon the depositor’s death. Bauer v. 
Crummy. Sup. Ct. 
The depositor of a joint “account, ‘if he is its sole 
owner, may dispose of the account by an explicit 
provision of his last will and testament not- 
withstanding the survivorship terms of the bank 
account itself. Bauer v. Crummy. Sup. Ct ~ 


WITNESSES 
Lay witness testimony relating to a defendant’s 
physical appearance and mental and emotional 
attitude and reactions before, at the time of, and 
after the crime is admissible in support of the 
defense of “temporary insanity”. State v. Risden. 
Sup. Ct. 

Held, on facts, trial court erred in striking testi- 
mony of expert witness as to good engineering 
practice with respect to overhead dangerous wires, 
Gallas v. Public Service Elec. & Gas Co. Sup. Ct. . 

Trial court erred in preventing defendant from 
showing the specific circumstances under which 
the State’s principal witness had been granted 
immunity and the nature of arrangements made 
for immunity. State v. Zwillman. App. Div. : 

The prosecution may ask a witness whether he has 
been convicted of a crime where the prosecutor 
has had no fair opportunity to look into the matter 
and in good faith believes that the witness may 
have a criminal record. State v. Mustacchio. Sup. 
i: Se 

It was not error to admit testimony as to the reason 
for the variance of testimony on two different days 
since the evidence was not offered for the purpose 
of showing conduct of the defendant inconsistent 
with his claim of innocence. State v. Gray. App. 
BW ove dananachacees 


WORDS AND PHRASES 
“Office” and “position” are not synonymous and the 
former is not included in the latter. Bernstein v. 
Krom, et al. Law Div. . 
It was prejudicial error for the trial court to fail to 
charge the jury as to the meaning of “possession” 
under N.J.S.A. 2A:139-1 which penalizes know- 
ingly receiving a stolen automobile, since the jury 
might have believed that the defendants had pos- 
session of the automobile even if they were only 
passengers without knowledge that it was stolen. 
State v. Kimbrough. App. Div. 

The words “cruel and inhuman conduct” found in 
the statute conferring jurisdiction upon the Ju- 
venile and Domestic Relations Court in matters of 
non-support is not necessarily to be construed as 
synonymous with the words “extreme cruelty” as 
used in the statute setting out the grounds for di- 
vorce or separate maintenance. — v. Comp- 
ton. App. Div. 

The residence of an Archbishop is within the term 
“private dwelling.” Syrian, etc. v. Palisades Asso- 
ciates Chan. Div. 

Property insurance policy ‘excluding theft of prop- 
erty “pertaining to a business” provides coverage 
for items kept as part of insured’s personal art col- 
lection but stolen while being taken by insured 
to a client for a business purpose. Singer v. Nat. 
Fire Ins. Co. et al. Law Div. 
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WORKMEN’S COMPENSATION 

It was error: to exclude testimony that the pur- 
chaser of Home Owner’s insurance told the in- 
surance agent that a domestic would be living in 
his home and that he wanted insurance to in- 
clude “everything he needed’, since that evidence 
would be relevant to the question of whether or 
not the purchaser realized that he was not ob- 
taining Workmen’s Compensation coverage un- 
der the Home Owner’s policy. Caldwell v. The 
Aetna Casualty Insurance Co. App. Div. 

The County Court’s conclusion that a compensation 
claimant had failed to meet his burden of prov- 
ing that several heart attacks were caused by an 
initial attack which was work connected was not 
error since reasonably supportable by the facts 
in the whole record. Kaplowitz v. K & R Appli- 
ances, Inc. App. Div. 

Where the Compensation Judge did ant state the 
specific reasons why he concluded that the later 
attacks were the result of the first, and the rec- 
ord contained medical testimony to the contrary, 
as well as damaging admissions in the claimant’s 
medical testimony, the County Court did not err 
in reversing the Compensation Judge’s decision in 
spite of his expertise and opprotunity to appraise 
credibility. Kaplowitz v. K & R Appliances, Inc. 
App. Div. 

Held, on facts, jockey engaged by trainer to ride 
owner’s horse in a steeplechase race at Monmouth 
Park was the employee of the owner but not of 
the trainer or of Monmouth Park Jockey Club. 
Biger v. Erwin. Monmouth Co. Ct. 

Engagement of jockey to ride a race horse in a par- 
ticular race is not — employment. Biger v. 
Erwin. Monmouth Co. Ct. 

When pefitioner fails to give employer notice of ‘a 
traumatic hernia within 48 hours, there can be no 
recovery therefor. Della Fave v. David Kahn, Inc. 
App. Div. 

Where strain is so related to hernia | as to be in- 
separable therefrom, there cannot be separate re- 
covery for strain where requisite notice of hernia 
has not been given. Della Fave v. David Kahn, 
Ine. App. Div. 

, 1967 law prohibiting approval of application for re- 
tirement benefits by public employee while em- 
ployee is receiving periodic benefits under the 
Workmen’s Compensation Law is not retroactive 
where application was made prior to the enact- 
ment although approved subsequent thereto. In 
re Smith. App. Div. 

Abolition Of Penal Sanctions In The Division Of 
Workmen’s Compensation 

There was no mistaken exercise of discretion on the 
part of the Judge of Compensation in declining to 
conduct a physical viewing of —— in cham- 
bers. Hulse v. Madison. App. D : 

There was no abuse of ion a the Judge of 
Compensation in his conduct of the trial because 
of his alleged asking of too many questions and 
leading questions especially where he, as the Judge 
of Compensation, was the sole trier of the facts 
and where petitioner because of his medical con- 
dition was a difficult witness. Hulse v. Madison. 
App. Div. .. 

There was no prejudicial | error in the Judge of 
Workmen’s Compensation refusing respondent’s 
request to mark petitioner as an exhibit in the 
case. Hulse v. Madison. App. Div. 

The Division of Workmen’s Compensation has no 
jurisdiction for injuries received by seamen on 
navigable waters. Toland v. Atlantic Gahagan Joint 
Venture Dredge #1. App. Div. 

Under N.J.S.A. 34:15-87, workmen’s compensation 
policy had to be construed to cover all of em- 
ployer’s activities in New Jersey despite attempted 
restriction to a single project. Greater New York 
Mutual Ins. Co. v. Ambrosio. Chan. Div. 

The “going and coming rule” should be construed 
liberally within the spirit of the Workmen’s Com- 
pensation Act. Hammond v. A&P. Sup. Ct. 

Petitioner held to have been injured in the course 
of her employment where because of a pre-exist- 
ing physical condition and because of the poor 
condition of the street and sidewalk that she 
would have to travel along in order to get to the 
parking lot supplied by the employer, she fell 
while walking from her place of employment to a 
prearranged location, where she was to be picked 
up by a co-employee after the employee obtained 
her vehicle, which location was a shorter distance 
than the distance to the company parking lot but 
not in a direct route to the parking lot. Hammond 
v. A&P. Sup. Ct. : 

The credit to which the Two Percent Fund is en- 
titled under N.J.S.A. 34:15-40 is against the total 
amount of any recovery from a third party tort- 
feasor, and is not limited to so much of that re- 
covery as represents payment for items covered 
by workmen’s compensation and for which the 
third party was liable. Bello v. Commissioner. 
Sup. Ct. 

The family of an employee accidentally killed by an 
automobile while picketing his employer during a 
lock-out was not entitled to benefits under the 
Workmen's Compensation Act since the employ- 
ment relationship terminated at the inception of 
the lock-out and the accident accordingly did not 
arise “in the course of employment.” Fantasia v. 
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Hess Oil & Chemical Corp., et al. Bergen Co. 
Ct. 407 


The fact that a different bodily unit or function is 
implicated in the increased overall disability from 
that involved in the earlier award does not dero- 
gate from the appropriateness of relief under 
N.J.S.A. 34:15-27. Svec v. Westfield Motor Sales. 
App. Div. 

Compensaticn from the Fund pursuant to NJ. S.A. 
34:15-95 for the combined non-connected ailments 
does not begin until after the employer has com- 
pleted payments for the period of disability for 
which the employer is responsible. Svec v. West- 
field Motor Sales. App. Div. 

Disability to be compensable may not be a mere 
potential future possibility. DiCostanzo v. Mat- 
thews Construction Company. App. Div. 

The notice requirement of N.J.S.A. 34:15-33 must 
be applied in light of petitioner’s particular back- 
ground, inteJligence, experience and the character 
of the disability and keeping in mind the goals of 
the Workmen’s Compensation Act. Electronic As- 
sociates, Inc. v. Heisinger. App. Div. 
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Workmen’s Compensation, Cont’d 

Petitioner is not entitled to temporary disability un- 
der the Workmen’s Compensation Act when she 
voluntarily terminated her employment because 
of pregnancy since her right to receive wages 
had ceased prior to the onset of the debilitating 
occupational disease. Electronic Associates, Inc. v. 
Heisinger. App. Div. . 568 

A welfare recipient participating as a ‘trainee in ‘a 
non-profit work training program is an “em- 
ployee” under the compensation act. Grant v. Bla- 
zer Coordinating Council of Youthful Develop- 
ment. Law Div. 569 

The regular monthly welfare payment received by 
a welfare recipient participating in a work train- 
ing program is not includible in wages as a basis 
for a compensation award. Grant v. Blazer Co- 
ordinating Council of Youthful Development. Law 
BM Rn, i 5 Aeon poiack ait SE Reo 569 

If the nature of an employee is such that he is a 
worrier, the mere fact that he becomes unneces- 
sarily tense and nervous as to whether he is going 
to keep or lose his job, without more, would not 
make a heart attack compensable, even if the 
attack did result from that worry. Walck v. Johns- 
Manville Products Corp. Sup. Ct. 

Respondent’s plant physician although mistaken in 
his diagnosis, was not negligent in his diagnosis 
and treatment of employee’s complaints prior to 
or on the date of the employee’s fatal heart attack 
since he made no departure from medical practice 
standards. Walck v. Johns-Manville Products Corp. 
Sup. Ct. ere oa a aol 

Under N.J.S.A. 34:15-12(d), an employer is entitled 
to a credit for previous compensation paid for pri- 
or loss of function of a part of the body which is 
later re-injured. Minogue v. Lawrence Packaging 
Supply Corp. Law Div. 

Compensation award was reversed where no factual 
support existed for opinion of medical witness that 
employment contributed to heart attack. Renner v. 

R. L. Tool & Die Co. Sup. Ct. 837 

Disabled Public Employee who received settlement 
in third-party action which led to suspension of 
workmen’s compensation payments until amount 
of settlement had been completely utilized at the 
rate of $45 per week was not receiving periodic 
benefits under workmen’s compensation law so as 
to bar award of pension for accidental disability 
retirement under N.J.S.A. 18A:66-32.1(b). Lahm v. 
State of New Jersey. App. Div. . 854 

An award by the Division of Workmen’s Compensa- 
tion to a seaman on a vessel in navigable waters 
does not bar his pursuit of federal relief since in 
order to insure maximum protection the seaman 
must pursue both state compensation and federal 
maritime remedies. Toland v. Atlantic Gahagan 
Joint Venture Dredge +1, et al. Sup. Ct. ........ 855 

Where disabled employee was exposed to carcogenic 
substances and was also heavy smoker, and work- 
connected exposure to carcogenic substances con- 
tributed in major way to the onset or precipitation 
of lung cancer, the employer is liable. Bogler v. 
Chris Anderson. mem Cn Cee cee cw cco aees 890 

On appeal from Workmen’s Compensation judgment 
where issue involves judicial discretion, reviewing 
court will not treat the matter de novo, and will 
not reverse exercise of judicial discretion absent 
clear abuse of discretion or erroneous application 
of the law. Bogler v. Chris Anderson. Essex Co. Ct. 890 


ZONING 

The grant of a variance to permit the construction 
of an office building in the downtown Passaic re- 
development area without on site parking, in spite 
of the normal zoning requirement for such park- 
ing was not invalid “spot zoning” in view of the 
legislative policy in favor of redevelopment and 
evidence in the record that the Redevelopment 
Agency believed the project highly beneficial and 
had provided sufficient alternative parking sites 
nearby. Kanter v. City of Passaic. Law Div. .. 23 

A non-conforming use which had not been exercised 
for some years at the time of the passage of the 
Saddle River zoning ordinance, but which had 
not been abandoned was still permissible under 
the terms of that ordinance which allows a lawful 
non-conforming use to continue if it existed at the 
time the ordinance was passed, and defines “exist” 
to include “intended to be used.” Borough of Sad- 
dle River v. Bobinski. Chan. Div. : 

A non-conforming use was not abandoned though 
discontinued for twenty-seven years, where there 
was proof that the owner intended to resume the 
use in the future and kept the structure in good 
repair and did not put it to any other use. Borough 
of Saddie River v. Bobinski. Chan. Div. 2s. braee 

Government’s lease of tract for use as post office, 
confers immunity with regard to zoning ordi- 
nances. Thanet Corp. v. Board of Adjustment of 
Prmectow: ‘Ap TAG | ai er ie Sess 65 

Under N.J.S.A. 55:14B-4(d)7, (Housing Co-operation 
Law) a governing body may by resolution and 
without public notice, grant exemptions from the 
building height regulations of the municipal zon- 
ing ordinance for housing projects constructed 
pursuant to that law. Fischer v. Twp. of Brick, et 
PS yy > ee rns tire Cn ae ey ae 215 

A power company must petition the PUC. under 
N.J.S.A. 40:55-50 if it seeks an exemption from 
local zoning ordinances, and is subject to prosecu- 
tion under such ordinances if it begins construc- 
tion without ne so. State v. a Central. 
Sup. Ct. noe eae mere MPR rrre rns PAR r pel lide x ans 226 

Municipality may ‘condition subdivision approval 
upon landowner’s dedication of portion of his 
property as street in conformity with the Master 
Plan only where the proposed street shown on the 
Master Plan is necessary to serve and benefit the 
subdivided lots. Brazer v. Mountainside. Sup. Ct. 258 

The Board of Adjustment did not act arbitrarily in 
denying a request for a variance to permit the 
construction of a second driveway for a trailer 
park on recently purchased land not zoned for 
such parks, where the park was not landlocked 
and there was no showing of urgent necessity. 
Angel v. Franklin Township Board of Adjust- 
ment. App. Div. ’ 

As used in N.J.S.A. 40:55-53, “rear” means that por- 
tion of the periphery of the rezoned area opposite 
the main street frontage, and the “sides” are those 
portions of its periphery other than the front or 
rear. Johnson v. Twp. of Montville. App. Div. .. 319 

The comprehensive plan to which the governing 
body is required to adhere is not necessarily 
synonymous with a master plan; the requirements 
of N.J.S.A. 40:55-32 are fulfilled if the plan is re- 
vealed by the zoning ordinance itself. Johnson 
v. Twp. of Montville. App. Div. 
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Denial of application for variance to permit con- 
version to two-family dwelling was not a denial of 
equal protection when 60 such variances had 
been granted in 20 years since no such variance 
had been granted incident to property lecated on 
a prime residential artery. Ring v. Mayor and 
Council of the Borough of Rutherford. App. Div. 534 

In light of the public policy and the law of the land, 
public or semi-public housing accommodations to - 
provide safe, sanitary and decent housing to re- 
lieve and replace substandard living conditions or 
to furnish housing for minority or underprivileged 
segments of the population outside of ghetto areas 
is a special reason adequate to meet the require- 
ment of N.J.S.A. 40:55-39(d) and to ground a use 
variance. DeSimone v. Greater Englewood Hous- 
ing Corp., et al. Sup. Ct. 545 

Where plaintiff contends that any proximity regula- 
tion of gas stations violates the equal’ protection 
clause when similar restrictions are not imposed 
on other commercial uses permitted in the same 
area, its burden of demonstrating that the prob- 
lems traditionally associated with gas stations 
are no greater than for other commercial uses 
permitted in the same area was not met due to in- 
adequate record. Harvard Enterprises, Inc. v. Bd. 
of Adjustment of Madison Twp., et al. Sup. Ct. . 563 

The successful applicant for a variance is an indis- 
pensable party in an action to set aside the grant 
of the variance. Stokes v. Twp. of Lawrence. App. 
Div. .. 567 

Plaintiffs’ failure to challenge zoning ordinances 
within 45 days, as required by R.R. 4:88-15 was 
fatal, and the trial court was correct in refusing 
to enlarge the time where no substantial consti- 
tutional issues was involved and the ordinances 
had been in effect for three years. Kent v. Bor- 
ough of Mendham. App. Div. 603 

Failure to notify the clerk of a neighboring township 
of the enactment of the borough ordinances was 
a procedural rather than a jurisdictional defect, 
and did not invalidate the ordinance since the 
power of the borough to enact them did not de- 
pend on the giving of such notice. Kent v. Borough 
of Mendham. App. Div. 603 

Ordinance which prohibits summer rental of hous- 
ing units to groups not qualifying as a family as 
defined therein is valid since it bears a reason- 
able relation to proper zoning objectives. Kirsch 
Holding Co. v. Borough of Manasquan. Law Div. 666 

The beneficiary of an agreement with a municipality 
providing for the erection and removal of a bill- 
board is estopped from upsetting the. agreement 
as illegal contract zoning where he has enjoyed its 
benefits and the municipality has fully performed 
and irreparably changed its position. Borough of 
Point Pleasant Beach v. J. C. Williams Co. Sup. Ct. 822 

Construction of garden-type apartments in an indus- 
trial zone does not constitute a public purpose 
within the meaning of special reasons under N.J. 
S.A. 40:55-39. Jenpet Realty Co., Inc., et al v. J. B. 
Ardlin, Inc. App. Div. ..... 

A voluntary fire company qualifies as a municipal 
use and therefore its construction is permitted 
within a residential zone. Yates v. Board of Ad- 
justment of the Township of Franklin. Law Div. 843 

Aesthetic Zoning: -alatiied Values And The Judicial 
Decision Process 
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